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Your Home, Your Castle — You Rule
By Christina Schuck
Your home, no matter how grand
or modest, has long been considered a
“castle” into which the rain may enter,
but not the King of England (or other
governmental officials).1 This maxim
became part of Fourth Amendment
jurisprudence and, as a result, the right
to privacy is greatest in one’s home.
Excluding others from your castle
has long been considered one of the
sticks within the property rights bundle.2 The list of those to exclude from
your castle may contain law enforcement, local inspectors, burglars and
trespassers, and, of course, solicitors.
Privacy in your home is most
strongly protected against government
action within the criminal context.
The Fourth Amendment declares, “The
right of the people to be secure in their
persons, houses, papers, and effects,

against unreasonable searches and
seizures, shall not be violated, and no
Warrants shall issue, but upon probable
cause....” Its purpose is “to safeguard
the privacy and security of individuals
against arbitrary invasions by governmental officials.”3
Washington’s constitution protects
an individual’s castle in Article 1, section 7. Interpreted as more protective
than the Fourth Amendment,4 it provides: “No person shall be disturbed in
his private affairs, or his home invaded,
without authority of law.”
In 1921, Washington’s Legislature
implemented Article 1, section 7 by
making a police officer’s entry into a
private dwelling without a search warrant a gross misdemeanor.5 This law
does not apply where an exception to
the warrant requirement is recognized
(e.g., consensual search, exigent cir-

cumstances).6 Prosecution under this
law is rare, with the first documented
case in 1993.7
The government may also seek entry to your castle to implement its civil
authority with an administrative search.8
Many city codes contain “right of entry”
provisions declaring the right to enter
your property at any reasonable time for
various public welfare-based reasons.
In the past, individuals faced criminal conviction for refusing entry to
governmental officials.9 That changed
in 1967 when the Supreme Court ruled
that an individual has a “constitutional
right to insist that the inspectors obtain
a warrant” and may not be convicted
for refusing consent.10
Those seeking administrative warrants beware: Even if a judge issues
an administrative warrant, it does not
make it legal or protect the official

from a trespass charge or constitutional
claim.11 Furthermore, “right to entry”
statutes do not necessarily give officials
the right to enter.
In the 1990s, the Washington Supreme Court issued the McCready decisions,12 arising from warrants issued
under a Seattle residential housing inspection program.13 In McCready I, the
court quashed warrants issued by the
Superior Court authorizing city inspectors’ entrance into apartment complexes to search for building and housing
code violations.
In absence of a statute or court rule,
a Superior Court judge is not authorized
to issue search warrants on less than
probable cause.14 Statutes simply authorizing a “right of entry” do not suffice.
Your Castle
continued on page 8

Recent Case Law Helps Clarify Foreclosure Process
By Melissa Huelsman
Home is most certainly where the
heart is, and in America in particular
homeownership is an aspiration for
most people and something to be preserved, if at all possible. While there
isn’t space in this article to go into all of
the historical reasons for the emphasis
on homeownership in America (it has
a lot to do with immigrants who could
not own land and a home in their native lands) or the shifts in perspective
and lifestyle that are causing millennials to reconsider that proposition, the
fact is that Americans still consider
preserving homeownership to be an
important goal.
This idea is borne out in Washington statutes and case law surrounding
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nonjudicial foreclosures — the most
common way that real property is foreclosed in Washington. Statistics indicate that approximately 95 percent of
all foreclosures are done non-judicially.
In an effort at giving homeowners
an opportunity to preserve homeownership in the face of the most recent
financial crisis, the Legislature passed
the Foreclosure Fairness Act (FFA) in
2011.1 The statute went into effect on
July 22, 2011, and it permits owners
of residential real property (owneroccupied) to request participation in a
mediation program designed to allow
the homeowner an opportunity to avoid
foreclosure.2
This may come in the form of loan
modification, in most instances, which
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allows the homeowner to retain the
home. It may also involve a homeowner entering into a short-sale agreement
whereby the property is sold for less
than the amount owed on the debt or
entry into a deed in lieu of foreclosure.
The mediation referral must be made
by a HUD-certified housing counselor
or an attorney, and while the mediation is open the foreclosure auction
may not occur.
Under RCW §§ 61.24.030–.031, the
referral to mediation cannot be initiated until the issuance of the notice of
default. The right to mediation is available to the homeowner until 20 days
after the next document issued in the
process — the notice of trustee’s sale
— has been recorded.3

The program is funded by fees
paid by those who utilize the nonjudicial foreclosure process and is administered by the Washington Department
of Commerce. The latest statistics indicate that the program is largely a success for the people who participate in
an FFA mediation, but the number of
participants is still lower than the legislation’s drafters had hoped.
The consensus seems to be that
many people receiving the notices regarding FFA mediation do not really
understand the options available under
the program or that it offers a meaningful way to get through the morass
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By Kim M. Tran

F

orty years ago my family escaped Vietnam,
leaving just three days before the fall of Saigon.
Like many families, our dramatic departure depended on luck just as much as it did on planning.
Once in the United States, a network of organizations
and individuals opened their homes, shared their resources and probably saved our lives.
Some are known to us: the Army officer at the airport gates who chose my family as hundreds pressed
for entry and a Lutheran Church who sponsored my
Buddhist family out of the refugee camps. Many
people helped us whose names I will never know
and who will never know the impact of their help.
Of course, my parents’ instinct for survival and
creative thinking didn’t hurt either. We lived for a
short while in Cedar Rapids, Iowa, when my dad
worked for Rockwell Engineering. One winter he
drove alone to Texas in our wood-paneled station
wagon for a job interview. My dad swerved off an
icy road, into a ditch.
He made his way to a phone booth and for a moment did not know whom to call. He simply opened
the phone book, found someone (a stranger) with
the last name Tran and called. My dad guessed that
the person answering the phone would speak Vietnamese and would be willing to help. He was right.
In similar fashion, the attorneys who volunteer
for the King County Bar Association’s pro bono programs frequently answer the calls for help. Last year,
the KCBA pro bono programs provided more than
$7 million in free legal services. Our Neighborhood
Legal Clinics serve more than 35 communities and
offer subject-specific clinics.
Earlier this year, the Pro Bono Services Committee put out an “all hands on deck” call for attorney
volunteers to assist unaccompanied minors and help
with other immigration-related programs. More than
250 members from our legal community responded to
the call. I served as a volunteer naturalization teacher
for 10 years and am especially inspired by the way
in which KCBA collaborates with other agencies to
be nimble in providing timely legal assistance to a
community where people’s lives often exist in constant flux.
I began volunteering for a KCBA Neighborhood
Legal Clinic in the International District because I
wanted to help families like my own. KCBA operated
that particular clinic in collaboration with the Asian
Counseling Referral Service (ACRS), a social services
agency that provides culturally competent services,
and the Asian Bar Association of Washington.
KCBA provides training for attorney volunteers,

Building a Foundation
Through Service
coordinates scheduling and provides interpreters for
clients. I often saw my own family reflected in the
clients being served at the clinic: teenagers explaining that their parents needed help understanding a
form or letter and that the teen’s capacity to help had
been maximized.
These experiences drew me into the work of
KCBA. Recently a Neighborhood Legal Clinic client
(not mine), describing the clinic experience, noted:
“Very helpful, there is no way I could afford to seek
legal advice otherwise. I got clear information that
will help me to avoid further conflict and debt.”
In addition to providing free legal services to individuals, KCBA has been a trailblazer on a number
of public policy issues. KCBA voted to support samesex marriage long before Washington voters passed
Referendum 74 in 2012, eliminating Washington’s
ban on same-sex marriage.
I recall then-KCBA President Gary Maehara asking me in 2005 whether the Asian Bar Association of
Washington would join KCBA in endorsing a resolution to support same-sex marriage. At the time, I was
serving as president of the Asian Bar Association of
Washington, and a number of organizations debated
whether and how LGBT rights would intersect with
the discourse on racial and ethnic discrimination.
Likewise, KCBA’s leadership on comprehensive
drug policy reform began in 2001, more than a decade before I-502, legalizing personal use of marijuana, was implemented in 2013. Our Public Policy
Committee continues to systematically identify public policy issues relevant to our members and the
broader society.
KCBA rises to the needs of individuals and our
society as a collective. We must continue to lead, to
be disruptive risk takers, and to be solution oriented as we respond to inequities. The work of KCBA,
the lives that we change, the policies that we influence — all of that work is driven by individuals, and
sometimes by one individual. Leaders — even unintentional leaders — see what our world should look
like despite what it may currently look like.
I think back to the month that my family fled
Vietnam. The Army officer who could have looked
the other way and pretended not to recognize my
family. He did not ignore our plight. During the same
month that I left Saigon, Bill Gates saw a picture of
a computer in a magazine that inspired him to design a new computer program. He did not wait for
someone else to do it and Microsoft was born. I now
have the privilege to work in-house for Microsoft.
These actions and circumstances clearly influenced where I am and who I am. The KCBA Neighborhood Legal Clinics were founded just a year before

Get Involved in KCBA!

Upcoming Issue

We’d love to have you
volunteer with one of the
bar’s many committees.

Submissions Welcome

Learn more at
www.kcba.org/committees
2

BAR BULLETIN

August: TV
To contribute, or for more
information, please contact:
Editor Gene Barton
Karr Tuttle Campbell
(206) 224-8030
gbarton@karrtuttle.com

July 2015

I left Saigon. The program’s founders were rightly
focused on helping clients. In the process, they also
created many opportunities for volunteer attorneys
to be fulfilled in the practice of law.
Not only do the clinics assist families like the
one I was raised in, my work with the legal clinics
introduced me to the great work of KCBA. I look forward to working with you as we do right by those
members whose vision makes our work possible. 
Kim Tran is the president of the King County Bar
Association. She is in-house counsel with Microsoft’s
Global Employment Law Group. She can be reached at
425-705-7609 or kimtran@microsoft.com.
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Homework for KCBA:

New Workplan Begins for 2015–2016

From the Desk of the

Executive Director
By Andrew Prazuch

A

t the start of each membership
year (July 1 through June 30),
KCBA takes time to plan for the
coming period by developing an annual
workplan. This month I would like to
preview that plan for you.
First, in the member services area,
we expect to develop additional social
events and new/prospective member orientations after a successful pilot event
this past May. We will also be reviewing the results of a recently available
installment dues payment plan to assess
if that option is helping retain members
versus adding too much administrative
work for the bar to justify the benefit.
Next, with recent dramatic changes
made by the Supreme Court to continuing legal education requirements, KCBA’s CLE committee and staff will likely
be expanding the scope of our offerings
to include non-traditional programming
such as practice management.
In the pro bono services area, we

plan to survey our volunteers to learn
areas of our training and support that
might need improvements. We will
also be carefully analyzing a recently
released update to the State’s Civil Legal Needs Study to identify gaps in our
program coverage. And I’m pleased to
announce that with new funding from
the Legal Foundation of Washington,
KCBA will be expanding its third-party
custody, family law program to assist
with unaccompanied minor immigrant
children who are eligible for special
immigrant status in the United States.
Another important focus this year
will be in publications and communications. As previously reported in the Bar
Bulletin, KCBA has the results of a communications audit recommending that we
redesign our website and allocate additional resources to social media such as
LinkedIn. KCBA will begin work on both
fronts this summer. In addition, we will
be soliciting additional advertisers for the
Bar Bulletin and will be exploring ways
to improve the production process for our
Washington Lawyers Practice Manual.
Complementing the communications work, over the next 12 months
KCBA will begin efforts to improve our
membership database, which has not
seen an update in more than 10 years
(a lifetime in terms of rapidly improv-
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ing technology!). We will evaluate new
automated, web-based, lawyer referral
technology as well. In both areas we
will benefit from similar efforts already
undertaken by sister metropolitan bar
associations across the country.
The public affairs work by the bar
is often the most visible of our activities.
This coming year we will be conducting
the quadrennial judicial officer survey
(bar poll) about Superior Court judges,
for release by early 2016 (ahead of the
election season). Our Public Policy Committee will be actively investigating three
new areas of interest, including administrative law judge independence, voting
rights challenges, and the impact of legal
financial obligations on indigent residents of our community. Further study
and policy recommendations on our
state’s referendum and initiative process
also are continuing. (Please contact me to
get involved in any of these four efforts;
we’re always looking for volunteers!)
Our diversity programs also will be
strongly promoted, including the annual
MLK Luncheon. We will look carefully
at the bar’s diversity “pipeline” efforts
to ensure we remain vigilant in promoting diversity early in attorneys’ careers.
Through our Leadership Development & Nominations Committee, we
will expand KCBA’s work to evaluate
and improve our governance systems,
with special attention to the support
we provide to our committees and their
relationship with the Board of Trustees.
In particular, KCBA will seek to find the
best balance in the work of its Board
so it becomes neither a rubber-stamp
approval entity for committees nor a
place where every decision taken by a
committee is reargued.
Our sister organization, the King
County Bar Foundation, will begin to
launch efforts identified in a newly adopted fundraising strategic plan, includ-

ing messaging work and rebooting our
planned giving initiatives. We’ll also be
looking at building on the success of the
March 2015 Breakfast With Champions
event to inspire even more members of
the bar to make financial contributions
to our pro bono and diversity projects.
Finally, an analysis of our Giving Circles
program will be undertaken to ensure
it is meeting its purpose (i.e., to secure
multi-year pledge commitments from
supporters for general operating funds
for pro bono and diversity).
Lastly, but critically important, will
be a renewed focus on the human resources of the bar: our dedicated staff
members. The Board of Trustees has
approved a modest amount of our new
fiscal year budget to be set aside for salary increases, which I hope will allow
me to better recognize this important
asset of the bar. Beyond raises, and in
the face of a very favorable job market in
King County (under 4% unemployment),
KCBA must maintain a pleasant work
environment where our employees are
valued, inspired and appreciated in all
that they do on the membership’s behalf.
In that last area, I’d appreciate the
help of KCBA members. If you come
across a KCBA staff person providing
good member service, being noticeably
helpful or assisting you to resolve a
challenge, would you be sure to express
your thanks to them — and shoot me
a quick note so I can thank them, too?
As you may sense from the workplan I’ve just reviewed, we have a lot of
homework ahead of us this year. I’m confident we’ll get it all done and still have
time to have some relaxation and recreation time before dinner each night. 
Andrew Prazuch is KCBA’s executive
director. He can be reached by email
(andrewp@kcba.org) or phone (206267-7061).
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Supreme Court Slaps Down Anti-SLAPP Law
By Avi Lipman
and Curtis Isacke
In an opinion published on May
28 in Davis v. Cox, the Washington Supreme Court ruled unanimously that
RCW § 4.24.525 — part of the Washington Act Limiting Strategic Lawsuits
Against Public Participation (“AntiSLAPP Act”) — violates the right to a
jury trial under Article I, section 21 of
the Washington Constitution.
Justice Debra Stephens authored
the opinion, which held the Anti-SLAPP
Act improperly requires trial courts to
weigh competing evidence and perform a fact-finding function expressly
reserved for juries. Davis is the only
case in the United States in which a
court has declared anti-SLAPP legislation unconstitutional.
History of Washington’s
Anti-SLAPP Act
Washington became the first state
to enact an anti-SLAPP statute when,
in 1989, the legislature codified RCW
§§ 4.24.500–.520. This initial statute,
which the Supreme Court did not address in Davis, grants “immunity” from
civil liability only for claims based on
communication to a governmental entity regarding “any matter reasonably
of concern to that agency or organization.” It contains no method for early
dismissal.
In 2010, the Legislature enacted
RCW § 4.24.525, which significantly
expanded the reach of an anti-SLAPP
motion, imposed a mandatory stay of
discovery, and defined a procedure for
early dismissal of a claim.
Under the new statute, the party
filing a “special motion to strike” bears
the initial burden of establishing by a
preponderance of the evidence that the
lawsuit constitutes an “action involving
public participation and petition.” This
can be done by meeting one of several
standards, including a “catch-all” provision relating to “any other lawful conduct in furtherance of the exercise of
the constitutional right of free speech in
connection with an issue of public concern, or in furtherance of the exercise
of the constitutional right of petition.”1
If the moving party meets its burden, “the burden shifts to the responding party to establish by clear and
convincing evidence a probability of
prevailing on the claim.” 2 If the responding party does so, the trial court
must deny the anti-SLAPP motion.
A moving party who prevails on
an anti-SLAPP motion is entitled to
an award of reasonable attorneys’
fees and a $10,000 penalty. (Whether this means an award of $10,000
to each moving party or to the moving parties collectively was a question left unanswered by the Supreme
Court.) A non-moving party that persuades the trial court that the antiSLAPP motion was “frivolous” or “solely
intended to cause unnecessary delay”
is entitled to the same forms of relief.
4

The Anti-SLAPP Act requires that
special motions to strike be filed within
60 days of service of the complaint, and
that they be heard and resolved quickly. Every party has a right to expedited
appeal from the trial court’s order on
the motion.
Background of Davis
The plaintiffs in Davis were five
Olympia residents and members of
the Olympia Food Co-op (“Co-op”),
a member-owned grocery store, who
challenged a decision by the Co-op’s
Board of Directors (“Board”) to boycott Israeli products. According to the
derivative complaint filed in Thurston
County Superior Court in July 2010, the
Board violated the governing rules and
regulations of the Co-op by acting without staff consensus and in the absence
of a “nationally recognized” boycott of
Israel. The plaintiffs claimed the Board’s
actions were ultra vires, constituted a
breach of fiduciary duty, and should be
permanently enjoined.
The defendants filed a special motion to strike the claims under the
Anti-SLAPP Act, arguing the suit improperly targeted constitutionally protected activity. The plaintiffs opposed
the motion on the merits, as well as on
the grounds that the Anti-SLAPP Act is
unconstitutional.
Their constitutional arguments included, among other things, that the
Act violates the separation of powers,
violates a non-moving party’s rights to
petition and to a jury trial, is void for
vagueness, and violates due process.
The plaintiffs focused primarily on what
they contended was an irreconcilable
conflict between the dismissal mechanism in the Act and summary judgment
under Civil Rule 56. The plaintiffs separately filed a cross-motion for limited
deposition and document discovery
under a “good cause” exception to the
discovery stay imposed by the AntiSLAPP Act.3
The trial court granted the defendants’ motion, denied the plaintiffs’
cross-motion for discovery, and dismissed the case. It awarded the defendants’ attorneys’ fees and a statutory
penalty under RCW § 4.24.525(6)(a)
of $160,000 ($10,000 per defendant).
The total judgment entered against the
plaintiffs exceeded $230,000.
In a unanimous opinion, Division
One of the Court of Appeals rejected
the plaintiffs’ constitutional challenges
and affirmed, holding that:
(1) the defendants had met their
burden under “step one” of the
Anti-SLAPP Act by establishing
that the Board’s decision to enact
the boycott of Israel was a “lawful”
action “involving public participation and petition” under RCW §
4.24.525(e); and
(2) the plaintiffs had failed to meet
their burden under “step two” to
establish “by clear and convincing
evidence a likelihood of prevail-

ing” on their claims under RCW §
4.24.525(4)(b).
The Supreme Court’s Decision
Oral argument took place on January 20. In its written opinion, the Court
held, among other things:
• “At its core, the right of trial by
jury guarantees litigants the right to
have a jury resolve questions of disputed material facts.”
• Because it “creates a truncated
adjudication of the merits of a plaintiff’s claim, including non-frivolous
factual issues, without a trial,” RCW §
4.24.525(4)(b) “invades the jury’s essential role of deciding debatable questions
of fact” and violates the right to a jury
trial under Article I, section 21 of the
Washington Constitution.
• Since the truncated adjudication
mechanism, § (4)(b), is the “mainspring”
of the Act and cannot be severed, the
Act is invalid “as a whole.”
• “The plain language of [§ (4)(b)]
is not genuinely susceptible to being
interpreted as a summary judgment
procedure” because it “requires the
trial court to weigh the evidence and
make a factual determination of plaintiffs’ ‘probability of prevailing on the
claim.’” Summary judgment, by comparison, “does not concern degrees of
likelihood or probability.” CR 56 and
§ (4)(b) of the Anti-SLAPP Act therefore “involve fundamentally different
inquiries.”
• Although the right to a jury trial
does not preclude a court from disposing of claims summarily — e.g., under
CR 56 and the various rules governing
frivolous claims — § 4(b) “requires the
trial judge to make a factual determination of whether the plaintiff has established by clear and convincing evidence a probability of prevailing on
the claim.” This, the Court held, “is no
frivolousness standard.”
Questions Raised by Davis
The immediate impact of Davis
is that parties may no longer move to
strike claims under RCW § 4.24.525 and
thus cannot recover attorneys’ fees,
costs and penalties under the statute.
Additionally, Davis raises a host of
questions that Washington courts are
likely to confront in the coming months.
These include:
How will the decision impact
other anti-SLAPP cases currently
before the Supreme Court?
Three anti-SLAPP cases remain
pending before the Supreme Court:
Dillon v. Seattle Deposition Reporters;
Akrie v. Grant; and Alaska Structures
v. Hedlund. The Court’s resolution of
those cases will of course comport
with the decision in Davis. In Dillon,
the Court could nonetheless reinstate
the trial court’s granting of summary
judgment, though not dismissal or an
award of fees and penalties under the
Anti-SLAPP Act.
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In Akrie, the plaintiff failed to appeal the dismissal of his complaint under CR 12(b)(6). Thus, the Court will
likely vacate only the fees and penalties
awarded to the defendants under the
Act. In Hedlund, the Court of Appeals
reversed the trial court’s dismissal of
the case under the Act. Thus the Supreme Court will likely affirm.
Does Davis apply retroactively?
Whether the Court’s decision in Davis applies retroactively is an important
question that Washington courts are
likely to confront in short order. Since
the Supreme Court applied its holding
to the parties before it, Davis likely
applies retroactively to pending litigation.4 On the other hand, the Supreme
Court has in certain instances denied
retroactive enforcement of decisions
invalidating other statutes.5
What effect does Davis have on
claims dismissed under the Anti-SLAPP
Act that are no longer pending? Under
one theory, if the appellate court of
last resort declares a statute unconstitutional for deprivation of a constitutional right, then any judgment
based on the statute must likewise be
unconstitutional.
Courts most commonly reject such
an absolute approach, however, and
instead favor the principle that final
decisions are not subject to retroactive
correction.6 Washington courts will likely follow this majority rule and decline
to reopen final judgments previously
entered under RCW § 4.24.525.
Are RCW §§ 4.24.500–.520
affected by the decision?
As noted, Washington’s original
anti-SLAPP statutes, RCW §§ 4.24.500–
.520, were not at issue in Davis. Unlike
RCW § 4.24.525(4)(b), those provisions
do not define a dismissal mechanism.
At the same time, if they are found to
penalize a litigant for bringing nonfrivolous claims, they may be subject
to constitutional scrutiny under Davis.
Moreover, questions left unanswered by Davis — such as whether the
$10,000 penalty offends a non-moving
party’s right to petition — may be raised
in downstream challenges to RCW §§
4.24.500–.520.
How will the Legislature
respond to Davis?
The process to introduce new antiSLAPP legislation is already under way.
As of this writing, the Code Reviser’s
Office already has generated a draft bill
— in this instance, a “redline” of RCW
§ 4.24.525 — aimed at accounting for
the Supreme Court’s holding in Davis.7
On June 17, the Senate Law and Justice
Committee held a hearing on the draft
bill, where, among others, two of the
plaintiffs in Davis and their counsel testified. A Senate Bill Report summarizes
Anti-SLAPP law
continued on page 5
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Generate Business
with a Homepage That Wows
By Dustin Reichard
Your homepage is undoubtedly
the mother of all pages on your firm’s
website. It makes the first impression
upon visitors. It represents your firm’s
virtual front office. Put simply, it has
the power to transform website visitors
into potential clients that will generate
more business for your practice.
Despite this importance, many legal website homepages fail to generate
leads. Don’t let a critical component of
your virtual office scare away business.
Organize it with great copy to capture
attention. The following examines six
critical steps to help boost your firm’s
business with a homepage that wows.
Tell Visitors What You Do
People visiting your website are
probably not doing so because they’re
bored on their lunch breaks. They are
doing so because they are looking for
an attorney to help solve a problem
or answer a question, or to gain legal
advice. Make their mission easier by
clearly stating what your firm does.
This includes your areas of practice,
specialties and geographic reach.
In communicating what you do,
ensure that your most important web
copy is in the top 30 percent of your
homepage. In the web world, this zone
is typically referred to as “the top of the
fold.” This is where at least 80 percent
of what visitors read first is located; so,
make certain this zone tells visitors 100
percent of what you do.

anti-slapp law
continued from page 4

the draft bill in part as follows:
The moving party bringing a special motion to strike has the initial
burden of showing by a preponderance of the evidence that the
claim is based on an action involving public participation and
petition. If the moving party meets
this burden, the court must render
judgment for the moving party if
there is no genuine issue as to
any material fact and the moving
party is entitled to judgment as a
matter of law.8
This initial effort appears to reflect
the Court’s observation in Davis that “if
our legislature desires to create a summary judgment standard for an antiSLAPP motion, the relevant language
in CR 56(c) describes that standard.”9
Indeed, the drafters have apparently
concluded that substituting a summary judgment standard for “step two”
of RCW § 4.24.525 sufficiently accommodates Davis.
This proposed fix avoids, howev-
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One method is to use effective
headlines. Clearly state what your areas of service are, what a client will
achieve from working with your firm
and what your firm can do for a client.
If your homepage cannot quickly supply and communicate this information,
then odds are that a visitor will grow
confused and leave your site … maybe forever.
Tell Visitors Why They
Should Choose You
Let’s face it, you’re not the only attorney in Washington. Thus, outstanding web copy not only states what you
do, but it effectively communicates
why people should choose your firm.
What makes you better than the other
attorneys in your practice area? Have
you won awards? Have you successfully represented more than “X” clients
at trial? These are great questions to
ask yourself when thinking about why
people should choose you for their
legal needs.
This message is so important to
convey because potential clients do
not want a poor lawyer. They want a
good lawyer, and they rightfully want
evidence of what makes you good. They
want to see factors that make you credible and trustworthy.
An effective way of communicating this is via past clients. If possible,
include one or two quotes from former clients that help you stand out.
Including a name or photo of the cli-

er, the Court’s holding that “the only
instance” in which “petitioning activity may be constitutionally punished is
when a party pursues frivolous litigation, whether defined as lacking a ‘reasonable basis’ … or as sham litigation.”10
It also does not address other
challenges raised, but not resolved,
in Davis, including: (1) whether the
$10,000 penalty is constitutional and,
if so, whether such a penalty should
be awarded to each prevailing party
or instead to the prevailing parties
collectively (an issue also presented
in Akrie, which the Supreme Court
has not yet decided); and (2) whether the discovery stay, which the new
draft proposal leaves intact, is constitutional. If the Legislature does not
adequately account for these issues,
any new anti-SLAPP statute it enacts
may confront challenges like those
asserted in Davis.11 
Avi Lipman, a partner at McNaul Ebel
Nawrot & Helgren, and Curtis Isacke,
an associate at McNaul Ebel, represent
the plaintiffs/petitioners in Davis v. Cox
with lead attorney Bob Sulkin.

ent will also make the testimonials
more genuine.
Simplicity Is Key
Many attorneys believe the more information they convey on a homepage
the better. This is far from the truth.
Keep matters simple. Visitors typically
skim rather than read web copy. Get
to the point and do it quickly without
superfluous garbage.
While on the topic of simplicity, help
matters out by keeping copy clear and
concise. A homepage is not a research
paper. It’s far from an in-depth briefing
read by a judge or opposing counsel.
Avoid legalese. Use simple words,
clear language and easy-to-understand
sentence structure. The key is to welcome and excite your virtual office
guests, not confuse them. You can’t offer coffee to those visiting your homepage, so keep your visitors awake with
clear and concise language.
Maintain a Consistent Voice
Take into account all of the components that comprise your firm. This may
include other attorneys, staff members,
Facebook pages, LinkedIn profiles, etc.
Try to ensure that the voice and tone
used in your homepage matches these
other components.
The voice you use in your homepage should match you as an attorney
and firm. Consistency is critical to help
build trust and establish a personal
connection.

1 RCW § 4.24.525(2)(e).
2 RCW § 4.24.525(4)(b).
3 See RCW § 4.24.525(5)(c).
4 See Lunsford v. Saberhagen Holdings, Inc., 166
Wn.2d 264, 271-72 (2009) (“Our decisions of law
apply retroactively to all litigants not barred by
procedural requirements unless we expressly limit
our decision to purely prospective application.”);
see also Harper v. Virginia Dep’t of Taxation, 509
U.S. 86, 97 (1993).
5 See, e.g., McDevitt v. Harbor View Med. Ctr.,
179 Wn.2d 59, 76 (2013) (decision regarding constitutional validity of presuit notice requirement
deemed to apply prospectively only) (relying on
Chevron Oil Co. v. Huson, 404 U.S. 97 (1971)).
6 See, e.g., Chicot County Drainage District v.
Baxter State Bank, 308 U.S. 371 (1940) (declining to disturb an earlier final decision despite
a subsequent holding that the law applied was
unconstitutional).
7 S-3276.1 (“Concerning lawsuits aimed at chilling the valid exercise of the constitutional rights
of speech and petition.”), available at: https://app.
leg.wa.gov/CMD/Handler.ashx?MethodName=get
documentcontent&documentId=vuBsR85xCBQ&
att=false.
8 See Senate Bill Report 3276.1, available at:
https://app.leg.wa.gov/CMD/Handler.ashx?Method
Name=getdocumentcontent&documentId=sh6Thax
WiZE&att=false (emphasis added).
9 2015 WL 3413375, at *12 n.3.
10 Id. at *10 (emphasis added).
11 The Legislature should also clarify whether
a governmental entity may file an anti-SLAPP motion based on conduct other than speech by the
entity itself. In Henne v. City of Yakima, decided
shortly before Davis, the Supreme Court answered
that question in the negative as to RCW § 4.24.525.
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Guide Your Visitors
Think back for a moment to your
legal writing days in law school. The
majority of us were probably instructed that a key to legal writing is to provide our audience with a roadmap —
something telling your audience where
you want to take them and what you
want to tell them. Sound familiar?
Well, believe it or not, this particular motif helps brilliantly in designing
a homepage. This is not necessarily because you want to tell a visitor where
your site will take them, but because
you want to show a visitor where your
site will take them. Put more simply, a
great homepage will include an understandable and easy-to-use navigation
system that will help guide visitors to
other pages within your website.
If you need a quick practical tip in
this area, keep navigational menus in
the upper left to middle of your homepage. This is because visitors read web
pages in an “F” pattern, starting with
the upper left-hand corner of a page.
Make sure to place important (and noticeable) messages and menus where
they are easy for visitors to find within the upper or middle portion of the
“F” pattern.
Edit, Edit and, Yes,
Edit Some More
Building a phenomenal homepage
is quite similar to drafting an outstanding legal document. Both require superior editing. Much like the vast range
of legal documents, every word within
a homepage needs to be read for accuracy and clarity. Every word needs to
clearly guide your visitors. The words
must not confuse. Rather, the copy
must spring forth as one united and
compelling call to action for a visitor
to become a client.
To aid in the editing process, please
do not overlook Google Analytics. This
tool will inform you as to the “Average
Time On Site,” i.e., the average time a
visitor is actually viewing your homepage/website. If the time is drastically
low, odds are you need to spend some
quality editing and design time to help
fuel added attention.
In this day and age, your website
homepage is a powerful tool for generating more business for your firm.
However, the power lies within how
well it is used and how well its copy is
written. If you try to use it to do everything, it will likely do nothing.
Again, your homepage is your
firm’s virtual front office. As such, it
should welcome visitors. It should help
calm visitors, and it should help gain
their trust and confidence. Simply follow the six steps above to help your
firm get a website homepage that wows
and generates more business for your
practice. 
5

Profile / Kim Tran

Committed to
Diversity, Dedicated
to Diligence
By Mike Bolasina
lthough she does not recall the
incident, Kim has been told that
as a 10-month-old, she almost
altered the fate of her entire family.
Kim was born in Vietnam toward
the end of America’s involvement in the
war. Kim’s father fought for the South
Vietnamese; after he was wounded in
battle, he worked in Saigon for the U.S.
military, placing him and his family in
harm’s way if the North Vietnamese
were to prevail.
As Saigon fell to the North Vietnamese, Kim’s mother took Kim and
her older brother to the airport to find
her father and board a military transport airplane to safety. Kim’s mother
was sent home because Kim was crying. When they returned to the airport
with a pacified Kim, they were stranded behind a locked gate with throngs
of South Vietnamese seeking to be let
through.
At the very last minute, an Army
officer at the gate recognized Kim’s
mother and let her through, reuniting
the family for an escape from Saigon
and an eventual journey to the United States.
If it reminds you of the ending of
“Argo,” it is probably because Ben Affleck heard Kim’s story and stole it (it
is, after all, more exciting than the actual events at the end of the movie). If
it were not for the officer recognizing
Kim’s mother, it is likely that Kim still
would have served on the board of a
Vietnamese bar association, but not the
one located in King County.
fter living the American Dream
at a refugee camp in Arkansas,
and then small towns in Minnesota and Iowa, the Trans relocated
to Salem, Oregon, arriving just in time
for the eruption of Mount St. Helens.
It was in Salem that Kim attended elementary and high school, and it was
in high school where she developed an
interest in law.
Kim participated in a mock trial
competition and her team went to nationals two years in a row. Her mock
trial coach, Paul J. De Muniz — the
first lawyer she ever met and her inspiration to become a lawyer — is now
retired after serving as chief justice on
the Oregon Supreme Court (and the
first Hispanic American to be elected
to statewide office).
Participation in these high school
programs can and does change lives.

A
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Kim also developed an
interest in juggling,
not with balls, but
with commitments
to school gover nment, athletics (as
the shortest volleyball player to make
the all-league team),
academics and family. She had not yet
developed an interest
in diversity, as the
Trans were essentially the only diverse
family in the community at the time.
im attended
Tufts as an
undergraduate, in part because
she was interested in a
great liberal arts school,
and in part because she
wanted to experience life
outside Salem. Curiously, she
did not consider a return to
Arkansas, Iowa or Minnesota.
It was in college that she first
identified as an Asian American
and developed an interest in diversity. She became president of
the Asian Community at Tufts.
She returned to Asia for the
first time since infancy on
a study abroad program
to Thailand. With $21
in her pocket, she visited Vietnam and met her
grandparents and other relatives who had not
seen anyone in her immediate family since they
had fled.
I met Kim in 1997, recruiting for the dearly departed Stafford Frey Cooper
at the Northwest Minority
Job Fair. Every hiring attorney
has successes and failures, and I
sensed a huge success as early as
the screening interview. My instincts
were correct.
At Stafford Frey, Kim developed an
employment law practice representing
both plaintiffs and defendants, and was
made partner in 2007 — one of the first
Vietnamese American women in Seattle
to make partner. She also perfected the
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Profile / Kim Tran
continued from page 6

art of juggling, progressing from keeping three to five balls in the air.
he became hiring attorney as a
senior associate, and transformed
Stafford to one of the most diverse
firms in Seattle in terms of gender,
race and national origin. One of her
proudest accomplishments at Stafford
Frey was representing a plaintiff in a
successful race discrimination lawsuit.
Another was representing Northwest
Center, a Seattle nonprofit that is devoted to improving the lives of people
with disabilities.
Kim met fellow KCBA board member Mike Heath in 2005 and together they organized the first Statewide
Diversity Conference, the purpose of
which was to spotlight what diversity
in law means, raise cultural competency in the legal profession, and facilitate
camaraderie among diverse attorneys.
What started as an idea between two
colleagues continues today; Kim has
been involved in organizing six more
diversity conferences.
While studying for the bar exam,
Kim became involved in three important organizations: the Asian Bar Association of Washington, the Asian
Counseling & Referral Service (ACRS)
and KCBA. She has devoted many years
of simultaneous service to each, rising
to the level of board president in each
organization. While she served as pres-

S

ident of ACRS, the agency completed a
$19.1-million capital campaign to build
its new home in Rainier Valley. Kim also
served as a pro tem judge in District
Court in Seattle.
One of Kim’s most meaningful
activities during this time was volunteering as a naturalization teacher to
immigrants who were applying for U.S.
citizenship and needed to pass a difficult civics exam. In her 10 years of
service, she had a 100% success rate.
Kim considers this experience to have
been a privilege and one of the most
rewarding experiences in her life.
im joined Seattle City Light in
2010 and joined Microsoft in
2012. She is one of Microsoft’s
employment law attorneys in its Global
Employment Law Group, advising Microsoft’s managers in its operations in
Africa, the Middle East and India. Kim
notes that her mother supported her
family after they relocated to Oregon
in the early 1980s by learning and using the BASIC programming language
developed by Bill Gates.
Kim and her husband Angelo Locsin live in south Seattle. Angelo, born
in the Philippines, came to the United
States the same year that Kim’s family arrived. With three small and very
active boys (all under the age of 6 and
including twins), one might expect that
Kim would reduce the number of balls
she is keeping in the air, but she hasn’t.
Kim has remained committed to
her career, her profession and her vol-
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unteer/pro bono work while serving
as a judge, mediator, nurse, teacher,
entertainer and all the other roles a
parent holds. I have often asked Kim,
in the voice of Robin Leach (remember him?), “How do you do it?” I have
never received a satisfactory answer,
because the only answer I will accept
is “no sleep.”
She is very much looking forward
to her upcoming service to KCBA as

its new president and the first woman
of color to hold this title. To Kim, this
is a unique opportunity to serve the
profession she loves with a focus on
pro bono work and a commitment to
diversity in the profession that she has
made her life’s work. Just do not ask
her to spell. 
Mike Bolasina is a partner with Summit
Law Group in Seattle.
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Let Tom Keller’s 36+ years of experience as a mediator, arbitrator, special
master, professional fiduciary, certified public accountant and attorney help you
to resolve your next trust, estate, guardianship or closely held business dispute.

Thomas M. Keller
Thomas M. Keller, P.S.
www.lasher.com

Call (206) 332-7542 for more information and scheduling.

KCBA Membership
Find Your Place In Our Family

We are pleased
to announce our

The new membership year begins on
July 1, 2015. Renew or join today
to enjoy your Member Benefits!

40th
Anniversary

The advantages of membership have
never been greater. We have added
even more value to membership this
year with benefits that will save
money for you and your practice.
KCBA Membership brings you great
discounts on products and services
that benefit you both personally and
professionally from business services
to entertainment and travel.
Visit www.kcba.org to learn about the
savings members receive on services
and programs offered by KCBA.

www.bstz.com
BAR BULLETIN

KCBA: For Your Career and Community

July 2015

Join Us!
Join online at www.kcba.org/join
or call us at 206.267.7016
Email us at membership@kcba.org

7

Effective Preparation
for Family Law Mediations
By Kim Schnuelle
It is common knowledge that the
great majority of dissolution cases
settle by agreement, usually through
formal mediation, rather than via trial.
Given the large number of family law
matters filed in court every month, the
judiciary is dependent upon all parties
making a good faith effort to settle
any differences out of court whenever possible.
To this end, King County Local
Rules mandate alternative dispute resolution in most cases.1 While mediation
may be waived in cases of domestic
violence or child abuse,2 in most family law matters mediation is the most
effective manner of settling disputes
and avoiding the lengthy preparation
and costs associated with trial.
Given the importance of this settlement tool, it is crucial to prepare for
mediation in as thorough a manner as
possible so as to promote the greatest
possibility of settlement on favorable
terms. This article provides preparation tips and mediation strategy to
assist your client in receiving the best
settlement possible with an efficient
expenditure of costs.
Family law mediation proceedings
are governed by RCW § 26.09.015. This
statute incorporates the provisions of
RCW ch. 7.07 (the Uniform Mediation
Act), except as regards admissibility of certain information in post-decree mediations when abuse, neglect
or abandonment of a child, abuse or
harassment of a family or household
member, or frustration of the dispute
resolution process without good reason
is present.3 King County Local Rules
require that all parties act in good faith
in an attempt to resolve issues prior
to trial and failure to do so may result
in sanctions.4

Your castle

continued from page 1
Rather, the statute must specifically
authorize issuance of the warrant for
the purpose identified in the warrant
application.15
McCready II examined whether administrative search warrants issued by a municipal court based upon
probable cause were issued under the
“authority of law” required by Article
I, section 7. The Supreme Court also
invalidated these warrants, ruling the
municipal court only has the authority
to issue administrative search warrants
if the application alleges a violation
that constitutes a crime, not simply a
civil infraction.16 Several years later, in
Bosteder v. City of Renton, the Court
held that a search conducted pursuant
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Mediation strategy should begin
significantly prior to setting a mediation date. The prudent practitioner
should evaluate a case at the beginning
and continuously throughout the litigation to fully understand the strengths
and weaknesses of their client’s positions. In the event a client has potentially embarrassing facts that might not
play well in open court, or which are
best to leave out of a public record, it
may be advisable to attempt mediation
for temporary orders rather than file a
motion for the same in court.
For example, if a client has significant sex or drug addiction issues,
it may deleteriously affect his or her
job were such facts placed in a public
court record. By mediating temporary
orders, an attorney may be able to
avoid declarations outlining your client’s issues from being placed within
public access. If the opposing party
depends upon your client for financial
support, he or she may share the goal
of preserving your client’s employment
and may be agreeable to mediating
these matters in service of their own
financial security.
As a given case progresses, prudent
counsel will know what is needed for
trial and will obtain this documentation well in advance of mediation. If an
appraisal is needed for the husband’s
business, an expert will be called in to
perform the same. If information about
a third-party caregiver is strategically
needed in developing a parenting plan,
their deposition may be taken.
If the opposing party’s discovery
responses contain three months of
missing bank records, they will either
have subsequently provided these records or they will have been subpoenaed. The wise attorney will have
completed all of this work well prior

to drafting the mediation materials
themselves so that a full and accurate
picture of the situation is present before determining your client’s mediation proposal.
Once discovery has been sufficiently completed and any parenting evaluation or GAL report has been submitted,
the case is likely ready for formal mediation. Due to trial schedule deadlines,
it is often prudent to set the mediation
date a month or two in advance so as
to have a date to “work toward.”
In addition, the best local mediators are often booked well out and
may not be available for mediation at
all until several weeks in the future.
If possible, it is helpful to set the mediation prior to the start of any trialrelated case schedule deadlines so
as not to have your client incur such
preparation costs if the case settles at
mediation.
The well-versed family law attorney knows the mediators in his or
her area and knows the strengths and
weaknesses of each one. A more aggressive mediator may be appropriate
for a client who needs direction from
several sources, while such a mediator
may be a poor choice for a client who
either will feel bullied or will refuse
to budge in response to feeling such
pressure.
It is important to take into consideration (to the extent you have knowledge) the personality type and psychology of the opposing party as well. This
author had an experience several years
ago where a more aggressive mediator
reduced the opposing party into tears,
causing her to flee the mediation and
thus send the case to trial. If the opposing side suggests a mediator you
have not worked with before, do your
homework and ask colleagues about

to a void warrant violates the Fourth
Amendment.17
In contrast to government officials,
private actors have much easier access
to your castle. Unless, of course, they
“enter or remain unlawfully” or “enter
with the intent to commit a crime.”18
In fact, most people approaching
your residence are considered licensees, not trespassers. You consent to a
licensee’s entry, like it or not, through
your conduct, omission, consent or even
by means of local custom.19 A knocker
or bell on your door and a driveway or
walkway are all treated as a license to
attempt an entry to your castle.20
Thus, a stranger may have permission to approach your front entrance,
unless you expressly communicate
otherwise. For example, post a “no
trespassing” or “no solicitors” sign. A

moat may also do the trick. 
Christina Schuck currently practices
municipal law. She has previously
worked for a federal judge, the U.S.
Attorney’s Office and in white-collar
criminal defense.
1 William Pitt, Speech on the Excise Bill (1763)
(quoted in Miller v. United States, 357 U.S. 301, 307
(1958)).
2 See Int’l News Serv. v. Assoc. Press, 248 U.S.
215, 250 (1918) (Brandeis, J., dissenting).
3 Camara v. Municipal Court of the City & Cy.
of San Francisco, 387 U.S. 523, 528, 87 S. Ct. 1727
(1967).
4 City of Seattle v. McCready, 123 Wn.2d 260,
267, 868 P.2d 134 (1994) (McCready I).
5 RCW § 10.79.040.
6 State v. Groom, 133 Wn. 2d 679, 947 P.2d 240
(1997).
7 Id.
8 Office of the Attorney General State of Washington, Access to Private Property by Administrative
Agencies Deskbook (2012) at 6.
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him or her before agreeing to use them
in your case.
Once you have set your firm mediation date, it is time to both prepare your submitted materials and
your client. King County Local Rule
16 lists the minimum required mediation documents:
(1) proposed final orders;
(2) a financial declaration;
(3) a proposed final parenting plan
if parenting is at issue;
(4) an asset and debt spreadsheet
or the equivalent if division of debts
and property is at issue; and
(5) any other materials requested
by the mediator.5
If child support or maintenance is
at issue, it is wise to submit proposed
orders and financial documentation to
support your proposals. If you have
hired an expert to perform stock or
business valuations, his or her report
should be provided as an exhibit to the
mediation materials as well.
If there is an allegation that the other side is an alcoholic, submitting credit
card statements showing and highlighting daily bar purchases may assist in
underscoring your client’s position and
concerns. While it is important not to
bury your mediator with materials, it
is also important to provide not only
a clear and concise argument for your
client’s position but also sufficient independent documentation supporting
that position.
It is also important to prepare your
client for the mediation process. In a
case with children and contested parenting issues, the mediation will likely
last all day. In such cases, advise your
client to take the entire day off work
Family Law Mediation
continued on page 9

9 See Frank v. Maryland, 359 U.S. 360, 79 S. Ct.
804 (1959).
10 Camara, 387 U.S. at 540.
11 See Mielke v. Yellowstone Pipeline Co.,73 Wn.
App. 621, 624, 870 P.2d 1005, rev. denied, 124
Wn.2d 1030, 883 P.2d 326 (1994) (citing Restatement (Second) of Torts §§ 158, 165, 166 (1965) (A
government actor present at a search pursuant to
an invalid administrative warrant risks liability
as a trespasser)).
12 McCready III declined to award attorney
fees under 42 U.S.C. § 1988, based upon the McCready II ruling that the warrants did not violate
the Fourth Amendment.
13 McCready I, 123 Wn.2d 260; City of Seattle
v. McCready, 123 Wn.2d 260, 868 P.2d 134 (1994)
(McCready II); City of Seattle v. McCready, 131
Wn.2d 266, 931 P.2d 156 (1997) (McCready III).
14 McCready I, 123 Wn.2d 260.
15 Id. at 278–79.
16 McCready II at 310.
17 155 Wn.2d 18.
18 See RCW ch. 9A.52 — Burglary and Trespass.
19 See Restatement (Second) of Torts § 330,
cmts. b, c, d, e.
20 Singleton v. Jackson, 85 Wn. App. 835, 935
P.2d 644, 648 (1997).
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SU Law Project Highlights
Criminalization of Homelessness
By Katherine Hedland Hansen
The first statewide analysis of laws
criminalizing homelessness finds those
laws are expensive, ineffective and disproportionately impact already marginalized individuals. Those are among the
key findings of a series of in-depth policy briefs released in May by the Homeless Rights Advocacy Project at Seattle
University School of Law that examine
the scope and extent of the problem of
criminalization in Washington.
These briefs are the most extensive
of their kind in the nation. Among the
findings:
• Washington cities are increasingly criminalizing homelessness. Since
2000, communities have enacted laws
that create more than 288 new ways to
punish visibly poor people for surviving in public space.
• Millions of dollars could be saved
if cities would redirect funds used for
enforcement of these laws toward affordable housing.
• Homelessness and poverty disproportionately impact people of color,
women, LGBTQ youth, individuals with
mental illness, and veterans.
• The greater the income gap between the rich and the poor, the higher
the rates of enforcement of these laws.
• Modern anti-homeless ordinances share the same form, phrasing and
function as historical discrimination
laws, such as Jim Crow.

Family Law Mediation
continued from page 8

and obtain childcare for the evening
if needed.
Even if mediation is set from “9 to
5,” it is common for the process to “go
late” and your client should be prepared for this possibility. This author
also advises her client to dress very
comfortably and in layers, and to bring
snack food and a magazine or book for
periods when the mediator is with the
other party.
It is important to have a good sense
as to your client’s priorities prior to
mediation. Is Christmas Day of utmost
importance to a client or barely celebrated? Is your client ambivalent about
Thanksgiving, but determined to have
at least two weeks of vacation with the
children every July for a longstanding
family travel tradition?
It is prudent to discuss with the client, either in person or via telephone,
a few items to “give up” early on in the
mediation that the client has less interest in and to then hold out for items of
more importance as the negotiations
continue. It is also important to know
the client’s “bottom line” with respect
to the major areas of contention and
BAR BULLETIN

“As long as we pretend that homelessness is a problem that should
be addressed through the criminal justice system, we are not really
addressing the root problems of homelessness and poverty.”
—SU Law Professor Sara Rankin
“The common thread is prejudice,”
said Professor Sara Rankin, faculty director of the Homeless Rights Advocacy
Project. “One of the underlying premises of our research is that visible poverty
makes people uncomfortable. Regrettably, we often use the law to purge visibly poor people from public space. As
long as we pretend that homelessness
is a problem that should be addressed
through the criminal justice system,
we are not really addressing the root
problems of homelessness and poverty.”
Prof. Rankin’s students spent
months collecting data, researching
and writing their briefs. They presented
their works-in-progress and incorporated feedback from experts, including
prosecutors, defense attorneys, police,
service providers and people currently
experiencing homelessness.
Researchers analyzed data from 72
cities and completed in-depth case studies of seven cities: Seattle, Burien, Bellingham, Spokane, Auburn, Pasco and
Vancouver. They also looked at other
states that have adopted the “Housing
First” movement that prioritizes providing shelter over enforcement.
“At what cost are we criminaliz-

ing homelessness?” asked one student
co-author, Joshua Howard. “Criminalization is expensive and ineffective,
and non-punitive options are proven
to save money.”
One brief estimates the City of
Seattle will spend a minimum of $2.3
million in the next five years enforcing
just 16 percent of the city’s criminalization ordinances. Spokane will spend
a minimum of $1.3 million enforcing
75 percent of the city’s criminalization
ordinances. Investing this same money
over five years on affordable housing
could house approximately 55 people
experiencing homelessness per year,
saving taxpayers over $2 million annually and more than $11 million total over
the five years, according to the briefs.
“This research humanizes the problems and shows the ways in which the
institutional response to homelessness
has failed,” said Scott MacDonald, one
of the student co-authors.
National exper ts praised t he
research.
“These reports will leave an indelible mark on constitutional, civil and
human rights discourse about how society and the law can either contribute

whether receiving more in one area
might change the bottom line in another area.
The attorney should do his or her
own preparation a day or two prior to
mediation as well. He or she should reread all of the mediation materials and
exhibits from both parties. It is also
helpful to create a checklist of all items
in dispute so as to not miss smaller
items as the mediation day progresses.
It is very easy to miss “how the parties
will file their taxes” or “who will hold
the children’s passports” after nine
hours of continuous mediation, and a
checklist will minimize this risk.
Unless you are certain that your
chosen mediator will have a CR2A
agreement present and ready for signature at the mediation, the wise counsel
drafts a general CR2A in advance and
brings it to the mediation. It is also helpful to bring a laptop and printer to the
mediation as well so that clean copies
of some final orders may be drafted and
signed at the mediation itself.
At the mediation, there is a fine
line between making strong recommendations about a given offer and pressuring your client to settle. A lawyer
must exercise independent professional
judgment and render candid advice.6 In

mediation, that candid advice should
include what the lawyer believes the
likely outcome regarding a given issue
would be at trial.
While an attorney may knowledgably and reasonably believe that a given settlement offer is better than their
client could ever hope for at trial, acceptance of the same is nonetheless the
client’s decision and his or her decision
to reject an offer should be respected.
When a client has decided to accept
a settlement offer, the prudent practitioner should make sure that their decision is not based upon feeling rushed
or pressured in any manner. The attorney should explain the binding ramifications of a signed CR2A agreement
and how a signature on the same precludes the client from changing their
mind later.7
It is not uncommon, even when the
mediator has prepared their standard
and typed CR2A in advance, that handwritten provisions or attachments will
be added to the binding agreement. In
such instances, it is important that the
handwriting be legible and the intent
of the parties clear.
While normal contract principles
apply to the interpretation of a CR2A,8
legibility issues can result in costly lit-
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to the problems of poverty and homelessness, or how society and the law can
reverse course and contribute to more
meaningful and just outcomes for all
people, regardless of their housing or
economic status,” said Michael Stoops,
director of community organizing at the
National Coalition for the Homeless.
“These carefully researched reports
present the most complete picture of
the criminalization of homeless people
in any state in the country,” said Professor Jeff Selbin, a poverty law expert
at U.C. Berkeley School of Law. “They
demonstrate how municipal laws targeting the visibly poor in Washington
are increasingly unjust, inhumane and
costly. State lawmakers in Washington
and elsewhere should take action to
end these shameful practices.”
And Tristia Bauman, senior attorney at the National Law Center on
Homelessness and Poverty, said, “As
more communities across the nation
criminalize the life-sustaining activities
of homeless people, comprehensive research on the impact of these ineffective, expensive and often illegal policies
is critical to combating them,” she said.
“These reports represent a model that
should be replicated across the country
by advocates working to end the criminalization of homelessness.”
Learn more about the Homeless
Rights Advocacy Project and review the
briefs at www.law.seattleu.edu/hrap. 

igation that could be easily avoided.9
Further, if your CR2A agreement submits some remaining disputes to binding arbitration, the language around
the issues to be submitted should be
very clear in light of the court’s strong
presumption in favor of arbitration.10
If properly prepared for, mediation
can settle all but the most tenacious of
disputes at a significantly lower cost
than through determination at trial. It
is therefore wise to prepare thoroughly throughout the case for an effective
mediation and the prudent attorney
factors such considerations into his or
her strategy throughout the case. 
1 KCLFLR 16. Alternative dispute resolution is
not required in cases involving domestic violence,
child support-only modifications and where waived
by court order. KCLFLR 16(a).
2 RCW § 26.09.016, KCLFLR 16(a)
3 RCW § 26.09.015(3)
4 KCLFLR 16(d).
5 KCLFLR 16(c).
6 RPC 2.1.
7 Taking a line from one of our very experienced
local mediators, this author often refers to a CR2A
as a “no buyer’s remorse” document.
8 Morris v. Maks, 69 Wn. App. 865, 868 (1993).
9 See generally Marriage of Pascale, 173 Wn.
App. 836 (2013).
10 See id. at 842 (citing Davis v. Gen. Dynamics
Land Sys., 152 Wn. App. 715, 718 (2009)).
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Foreclosures

continued from page 1
of communicating with mortgage loan
servicers.
In the last few years, we have seen
a significant number of cases interpreting the parameters and requirements
of the Washington Deed of Trust Act
(DTA) — the nonjudicial foreclosure
statute.4 This makes sense given the
significant rise in nonjudicial foreclosures following the financial crisis in
2008, and many of the issues relating
to the explosion in the sale of mortgage loans played out in the context
of foreclosures.
One of the first significant cases
decided recently by the Washington
Supreme Court was Bain v. Metropolitan Mtge. Group., Inc.,5 which answered
certified questions including the meaning of the definition of “beneficiary”
contained in the DTA. The case also
explained that a borrower may bring
a claim under the Consumer Protection Act for violations of the DTA by
proving all of the elements of a CPA
claim. Bain was the first time that any
Washington court had dealt with the
meaning of “beneficiary” in the DTA
and held that the definition could not
be altered by a contract between the
borrower and the lender.
Albice v. Premier Mtge. Servs. of

Wash., Inc.,6 and Schroeder v. Excelsior Mgmt. Group, LLC,7 which are the
most recent cases dealing with the issues relating to waiver of the right to
pursue claims following a nonjudicial
foreclosure, clarified the standards
that had been set out 10 years earlier
in Plein v. Lackey,8 relating to waiver.
In Albice and Schroeder, the Supreme
Court confirmed the concept that strict
compliance with the foundational requirements of the DTA is required;
otherwise, the nonjudicial foreclosure
sale is invalid.
In Albice, the auction took place
more than 120 days after the originally noted sale, which is the limitations
period for continuances permitted under the DTA. Therefore, the foreclosure
was invalid, irrespective of the fact
that the property had been sold to a
third-party buyer.
In Schroeder, the Court affirmed
that if there is any question as to whether the property in question is agricultural, the trial court could not assume
that the sale was valid. The case was
sent back to the trial court to determine whether the property was agricultural, irrespective of an agreement
between the lender and the borrower
about which there were questions. The
Supreme Court noted that if the land
was agricultural, the sale was invalid.
Also in 2013, the Supreme Court de-
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cided Klem v. Washington Mut. Bank,9
which confirmed that the foreclosing
trustee has affirmative duties to both
the borrower and the lender, and that
the trustee must act independent of
the direction of the lender to maintain
that duty to both parties. The trustee in
Klem deferred completely to the lender’s
instructions and refused to continue a
foreclosure sale for two weeks in order
to allow the sale of the real property,
which would have resulted in saving
approximately $150,000 in equity.10
Jackson v. Quality Loan Serv. Corp.
of Wash.11 was just decided and reiterated the long-standing position of the
courts that the DTA is constitutional. But the case also clarified the fact
that when a securitized trust owns the
loan, it is the owner, not the individual investors who invest in that trust.
These cases have all tackled different
aspects of the nonjudicial foreclosure
process that had not yet been clarified
by the courts.12
In 2014, the Supreme Court decided Frias v. Asset Foreclosure Servs.,
Inc.,13 and shortly thereafter, Lyons v.
Northwest Trustee Servs., Inc.14 Frias answered the question regarding whether
there is a direct cause of action available for violations of the DTA when a
foreclosure sale has not yet occurred.
The answer is: No. However, the Court
made clear that any other cause of action otherwise available to a litigant
may be brought based upon violations
of the requirements of the DTA, including the Consumer Protection Act.
Lyons went further and confirmed
that claims are available for infliction
of emotional distress. Both Frias and
Lyons clarified the sort of injuries and
damages that may be available to plaintiffs, including the fact that a plaintiff
may be injured by a demand for payments of monies that are not owed,
even if the plaintiff does not pay the
amounts demanded.
As this issue goes to press, the Supreme Court is considering the case of
Trujillo v. Northwest Trustee Services,
Inc.,15 where Division I of the Court
of Appeals held that the proof of loan
ownership requirement set out in RCW
§ 61.24.030(7) is not relevant, and that
what matters is only the identity of the
noteholder. The Trujillo case is of particular relevance because it is the first of
the published decisions that specifically
considers the impact and relevance of
the business model of Fannie Mae and
Freddie Mac in relation to the requirements of the Washington DTA.
The other case on the Supreme
Court’s docket for oral argument the
same day as Trujillo is Brown v. Wash.
Dep’t of Commerce. In Brown, a borrower sought to participate in an FFA
mediation and was referred for that purpose to the Washington Department of
Commerce, but she was denied a mediation because the “beneficiary” of her
deed of trust was determined by the
DOC to be exempt from participation
in the program.16
T his happened because even
though Brown’s loan is owned by Freddie Mac, the servicer was an exempt
institution that contended it was the
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“beneficiary” or noteholder as defined
in the DTA and, thus, was exempt from
mediating. Brown was accepted for
direct review by the Supreme Court
and also focuses on the relationship
between the Fannie Mae and Freddie
Mac guidelines and business practices
and the parameters of the DTA and the
FFA mediation program.
In the last few years, Washington courts have spent a great deal of
time looking at issues related to nonjudicial foreclosures and how they are
conducted. Some of this has been the
result of changes to the DTA, many of
which were made from 2008 forward,
that the Legislature deemed necessary
in the face of record numbers of foreclosures and increased scrutiny into
the representations made by lenders
and servicers in connection with those
foreclosures.
Those representing consumers
would assert that the courts have realized that many of the assumptions that
we all have made about loan ownership
and the interests of the loan owner
(“banks don’t want to own homes”) are
unfounded. Counsel for the loan servicers and owners argue for a different
interpretation of the information that
has become public about the way that
their clients conduct their business.
Either way, Washington courts continue to grapple with the ramifications
of the 2008 financial crisis and the need
to clarify how exactly the nonjudicial
foreclosure process is supposed to work
in Washington. 
Melissa A. Huelsman is a solo
practitioner in Seattle whose law
practice focuses on mortgage lending
litigation, foreclosure defense litigation,
bankruptcy and other credit-related
issues. She was the attorney for the
prevailing plaintiffs in Bain and Frias,
and she served as co-counsel to the
prevailing plaintiff in Lyons.
1 An earlier version first passed into law in
2009 added 30 days to the nonjudicial foreclosure
timeline and required the sending of a notice of
pre-foreclosure options to homeowners, which advised them of their right to request an in-person or
telephonic meeting with their loan owner.
2 Most of the provisions of the FFA are codified
at RCW §§ 61.24.160, .163, .165, .166, .172, .174 and
.177.
3 See RCW § 61.24.163(1).
4 RCW ch. 61.24, et seq.
5 175 Wn.2d 83, 285 P.3d 34 (2012).
6 174 Wn.2d 560, 276 P.3d 1277 (2012).
7 177 Wn.2d 94, 297 P.3d 677 (2013).
8 149 Wn.2d 214, 227, 67 P.3d 1061 (2003).
9 176 Wn.2d 771, 295 P.3d 1179 (2013).
10 Other decisions have come from the Court of
Appeals, including Rucker v. Novastar Mtge., Inc.,
177 Wn. App. 1, 15–16, 311 P.3d 31 (2013); Bavand
v. OneWest Bank, FSB, 176 Wn. App. 475, 309 P.3d
636 (2013); Walker v. Quality Loan Service Corp.,
176 Wn. App. 294, 308 P.3d 716 (2013); and Frizzell
v. Murray, 313 P.3d 1171 (2013).
11 347 P.3d 487 (2015).
12 See also, Cashmere Valley Bank v. State Dep’t
of Revenue, 181 Wn.2d 622, 334 P.3d 1100 (2014).
13 181 Wn.2d 412, 334 P.3d 529 (2014).
14 336 P.3d 1142 (2014). Jackson also includes
language in the last paragraphs that implies the
Lyons decision held there is a requirement that
a plaintiff specifically plead that the trustee has
violated its duty of good faith in order to pursue
a claim related to reliance upon an improper beneficiary declaration. There is no such heightened
pleading requirement either in the statute or in the
Lyons decision.
15 ___ Wn. App. ___, 326 P.3d 768 (2014).
16 See RCW § 61.24.166. Smaller banks and credit
unions (“federally insured depository institutions”)
that issue less than 250 notices of default annually
are exempt from participation in an FFA mediation.
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Stand-Your-Ground Laws
and Defense of One’s Home
By Conner Spani
Our legal system gives tremendous
police power to the state, balanced
by requirements for due process. If it
works as intended, this system provides
equitable criminal justice outcomes.
Without police power, our states
would be running rampant with mob
justice. The acquiescence of police power includes prohibiting vigilantism and
street justice. Stand your ground (“SYG”)
laws may be undermining that balance.
Washington and Florida
SYG Similarity
One hugely controversial and notorious SYG case is State of Florida v.
George Zimmerman, which involved
the fatal shooting of Trayvon Martin, an
African American teenager, by George
Zimmerman, a neighborhood watch
coordinator who was not acting as a
neighborhood watch coordinator at the
time of the shooting. Zimmerman didn’t
actually use the SYG defense, instead
using the regular self-defense statute.1
However, the lines were blurred because SYG language was used in the
jury instructions, which made the Florida SYG and self-defense laws effectively indistinguishable in Zimmerman.2
Washington’s SYG laws are effectively the same as the Florida selfdefense/SYG law that resulted in Zimmerman’s ultimate acquittal.3 The following is a key excerpt from the jury
instructions used in Zimmerman’s trial
(note the SYG language):
If George Zimmerman was not engaged in an unlawful activity and
was attacked in any place where he
had a right to be, he had no duty to
retreat and had the right to stand his
ground and meet force with force,
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including deadly force if he reasonably believed that it was necessary
to do so to prevent death or great
bodily harm to himself or to prevent
the commission of a forcible felony.4
Let’s compare that instruction to
Washington’s justifiable homicide/SYG
law:
Homicide is justifiable when committed either:
(1) In the lawful defense of the
slayer, or his or her husband, wife,
parent, child, brother, or sister, or
of any other person in his or her
presence or company, where there
is reasonable ground to apprehend
a design on the part of the person
slain to commit a felony or to do
some great personal injury to the
slayer or to any such person, and
there is imminent danger of such
design being accomplished; or
(2) In the actual resistance of an attempt to commit a felony upon the
slayer, in his or her presence, or
upon or in a dwelling, or other place
of abode, in which he or she is.
Escape or retreat:
In order to assert justification of
self-defense, it is not necessary that
defendant have had no means of escape or retreat available to him prior
to protecting himself with force, but
rather he may stand his ground and
repel force with force under appropriate conditions so long as he is in
a place where he has right to be.5
The jury in Zimmerman found that
he was “not guilty” on the grounds that
he had been justified in his deadly use
of force in self-defense under Florida
law. Only when we acknowledge Zimmerman’s innocence and our dissatisfaction, not necessarily with the verdict,

but the entire situation, can we take
the corrective steps necessary to prevent similar situations from occurring
in the future.
Stand Your Ground Laws’
Impact on Homicide Rates
In a 2013 study in the Journal of
Human Resources, data were gathered
and analyzed for homicide rates in
states that passed SYG laws between
2000 and 2010. In those states, the homicide rate increased by an average of
8 percent more than in non-SYG states.6
The study also attempted to validate the relationship between the increased homicide rate and SYG laws
by considering the time of the increase
and history of homicide rates in those
SYG states. Increases in homicide rates
were found only after the SYG laws had
passed, not before. Also, the SYG states
had no history of relatively higher increase in homicide rates.7 Consequently,
based on this study, there is at least a
correlation between the passing of SYG
laws and an increase in homicide rates.
Defense in One’s Home
and the Castle Doctrine
A castle doctrine is a law that justifies self-defense in one’s home without
the duty to retreat. All but five states
have either a castle doctrine or an SYG
law.8 SYG laws generally absolve any
need for a castle doctrine because they
encompass one’s home.
In light of the prevalence of these
laws, it is widely accepted that the duty
to retreat should not extend to one’s
home. However, the idea of never having a duty to retreat is much less widely accepted, and we should consider it
carefully because it is strongly correlated with increased violence.
As indicated above, Washington’s
SYG law allows for a person — in their
home or in public, and without the duty
to retreat — to respond with reasonable,
proportional force in the actual resis-
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tance of an attempt to commit a felony
upon himself, in his or her presence.
The law gives sweeping protection to
anyone being attacked in public or private regardless of whether they have a
reasonable and safe method of escape.
This law may be encouraging violence
that would not otherwise occur if the
protection was limited to one’s home
and vehicle.
A homicide can be both legally
justified and unnecessary. We should
try to eliminate the unnecessary homicides in our state, even if they can be
legally justified. An alternative to the
broad SYG law in Washington could be
to require the absence of a reasonable
means of safe escape to forcefully defend one’s self, except in one’s home or
vehicle. Such a change would preserve
the widely accepted sanctity of the right
to defending one’s home with little restriction, while discouraging violence
and likely saving lives. 
Conner Spani is a second-year JD/MBA
student at Willamette University College
of Law/Atkinson Graduate School of
Management. The opinions set forth
in this article are entirely his own, and
this article should not be relied on as
legal advice or as a substitute for legal
research.
1 Nicole Flatow, “Why Stand Your Ground Is
Central To George Zimmerman’s Case After All” —
http://thinkprogress.org/justice/2013/07/15/2301621/
why-stand-your-ground-is-central-to-georgezimmermans-case-after-all/.
2 Id.
3 Id.
4 Cheng Cheng and Mark Hoekstra, “Does
Strengthening Self-Defense Law Deter Crime or
Escalate Violence? Evidence from Expansions to
Castle Doctrine,” The Journal of Human Resources,
Vol. 48 No. 3 821–854 (Summer 2013).
5 RCW § 9A.16.050.
6 The Deadly Consequences of ‘Stand Your
Ground’ Laws — http://blogs.reuters.com/great-debate/2014/02/13/the-deadly-consequences-of-standyour-ground-laws/.
7 Id.
8 Graham Winch, “Are You Living in ‘Stand Your
Ground’ State?” — http://www.hlntv.com/article/
2012/04/18/does-your-state-have-stand-yourground-law.
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Why Do People Go Ape To Protect Boundary Lines?
By Robert WM Zierman
People don’t just spend unreasonable amounts of money to protect their
boundaries. They spend amounts that
are insane. Why?
I believe it quite literally comes
down to the fact that people turn off
their ability to rationally think about
things using the more advanced
pre-frontal cortex and instead devolve
to the murky swamp of primitive emotions that still reside within us at the
limbic system.
Rationality and emotionality both
have roles in our lives. The limbic system is located at the top of the brain
stem and there it provides the fight,
flight, freeze or fawn responses that
animals use to protect themselves from
danger.
Though it must be so far back in
the recesses of time as to be difficult
to pinpoint, there must have been the
recognition that not just getting through
the night was important, but that there
would be another night after that that
would require shelter as well. This must
have been an important leap of needs
recognition.
Soon, tools were designed. Not
wholly as an aside, with the creation of
tools the allowance of gathering surplus
would have been created. This surplus
would in turn need developed methods

of protection.
Stanley Kubrick’s masterpiece,
“2001: A Space Odyssey,” depicts this
as happening as a result of some sort of
lesson on high presented by a monolith
that spurred along the idea that man’s
predecessor should use tools. In short
order, not only would this advance
move man’s predecessors to the top of
the food chain vis-à-vis other animals,
it would also do so over those not sufficiently deft to get the point.
Specifically, the film depicts those
apes, which had originally been driven
off from the watering hole, returning
armed with dried bones to retake what
had been theirs. Notably, the leader of
the “tribe” now being put out gets his
head smashed in … perhaps even beyond death.
Mentally there is a boundary between protection and aggression. This
might explain to some extent the freeze
and fawn responses. But what occurs
in those instances where animals are
trapped? We all have a fairly good sense
of what happens when an animal is
backed into a corner. Without an escape, the animal’s options are to fight
or get killed.
Returning to the issue of real property disputes, unless people have an
opportunity to think rationally about
the situation, in many cases they will

see the offensive situation day in and
day out. They will ruminate on how
unfair the situation is to them. Moreover, these matters, absent allowing
more complicated mental constructs to
be rationally considered, like time or
possibly the exchange of money, are no
better than zero-sum games. One person wins and one person loses.
In all cases, at the end of the day,
“might makes right.” Whether someone
uses self-help or not is a determination, if considered at all, of whether
the other person will use the law to
bear down. And the law, which is by
itself an adversarial method of finding
truth, will almost without fail exacerbate the situation whereby the parties
internalize the laws’ seemingly tit-fortat cross-play.
Generally, only once the parties
have become financially and finally
exhausted will they back down. Those
with the resources, as is always the
case, continue on and in doing so set
the rules for everyone else.
So, what needs to be done to get
back “home” to the idea of having
peaceful relationships between neighbors? There are three points of necessary change.
First, surveyors need to do a better job of explaining that they do not
identify boundaries. Instead, surveyors
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identify recorded title corners and construe the lines in between. Though the
boundaries and record title lines may
be coincident, in many cases they are
not. This is a fundamental point that
the public needs to understand.
Second, it is true that self-help,
which can turn violent, should be
avoided. As an aside, it is precisely
the fear that people will draw guns or
otherwise “breach the peace” that police will always respond to a boundary
dispute and only upon determining
that things have sufficiently calmed
down explain that they can’t do anything because “it is a civil matter.”
Yet, litigation is not much better as
it essentially has the effect of adding
gasoline to the fire.
Third, instead it seems that mediation is the only possible mechanism
that allows parties a real attempt at resolving their issues and put away their
animosity. The mediator’s role is to
mitigate the parties’ anger toward one
another by exploring the various feelings and elevate to a point where the
parties are using their rational thought
processes again.
Whether mediators go a step forward and actually help the parties evaluate the situation, instead of merely
serving as facilitators, is another question altogether. 
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Washington’s Amended Data Breach
Notification Law
Is Your Business
in Compliance?
By Olivia Gonzalez
Given the proliferation of high-profile data security breaches, 2014 was
deemed the “year of the data breach”
by various news and media sources.1
Mega-retailers such as eBay, Target
and Home Depot were victims of sophisticated cyberattacks leading to the
disclosure of millions of consumers’
personal information. But large retail
chains and financial institutions are not
the only entities at risk; small businesses are just as vulnerable to large-scale
security breaches of their information
technology (IT) systems.
Consider the following scenarios:
• A week after terminating the
manager at your main office, you
learn that before leaving, she saved
hundreds of confidential files containing customer information to her
personal laptop. Disgruntled at having been terminated, albeit for cause,
the former manager threatens to disseminate the private information she
misappropriated.
• A current employee borrows a
company laptop for a business trip to
California. The computer is loaded
with confidential client files, including
files belonging to Washington clients,
and employee payroll records. After
going through security and before
boarding the plane, she misplaces the
laptop. Two weeks later, the computer
is mailed to your home office stripped

of its contents. It was not password
protected.
• Cyber attackers executed an
attack on your company’s IT system.
Although your in-house technology
team is working on securing the network and “fixing” the problem, the
situation has yet to be contained. An
ongoing investigation confirms that
customer information, and maybe
even employee information, has been
accessed or stolen.
Each of these scenarios may trigger a business’s duty to inform clients, consumers and employees of a
data breach under RCW § 19.255.010,
Washington’s data breach notification
law. The law requires any person or
business that conducts business in
Washington to disclose unauthorized
disclosure of “personal information”
(PI). PI is an individual’s first name
or first initial and last name in combination with their: (1) Social Security number, (2) driver’s license or
Washington state identification card
number, or (3) account, credit or debit
card number along with the required
security code or password.2
RCW § 19.255.010 was recently
amended by House Bill 1078,3 effective
July 24, and imposes more stringent
notification requirements on businesses that disclose PI without authorization. Key elements of the new bill
include:
Broader coverage. The existing statute covered only “computerized” data.
The new bill expands coverage to include hard-copy data as well.
45-day notification deadline. The
old law required businesses to notify
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consumers “in the most expedient time
possible and without unreasonable
delay.” The new bill imposes a 45-day
deadline from when the breach was discovered to notify affected individuals.
If more than 500 Washington residents
are affected by the breach, notification
must also be provided to the attorney
general by the time the notice is provided to affected individuals.
Notification content requirements.
Whereas the existing statute did not
contain specific notification content
requirements, the new bill does. Under
the revised law, notice must include the
name and contact information of the
reporting person or business, a list of
the types of PI subject to the breach,
and the toll-free telephone numbers
and addresses of consumer reporting
agencies.
Exemption from notice requirement where there is no risk of harm.
The existing law did not require notification where there was “no risk of
criminal activity.” Under the revised
law, the exemption is broader: Notice
is not required if the breach “it is not
reasonably likely to subject consumers
to a risk of harm.”
Safe harbor for secured PI. The
new bill introduces a safe harbor for
PI that is “secured” or encrypted in
a manner that meets or exceeds the
National Institute of Standards and
Technology (NIST) standard “or is otherwise modified so that it is rendered
unreadable, unusable, or undecipherable by an unauthorized person.”
Certain entities exempted. The
amended statute exempts from compliance entities covered under the federal Health Insurance Portability and
Accountability Act (HIPAA) or under
the authority of federal regulators of
the Gramm-Leach Bliley Act (GLBA)4
if they otherwise comply with certain
federal laws.
Injured party may recover damages. Like the old statute, the new bill
provides a private right of action for
an injured party to recover damages.
A business’s failure to adequately
notify affected individuals of a data
breach may also implicate other federal and state laws. For instance, HIPAA
establishes both criminal penalties
for violations of HIPAA’s statutory
prohibitions and civil penalties for
violations of its implementing regulations, including its Privacy Rule and
its Security Rule. A business may also
face civil litigation from injured parties, including claims of negligence,
breach of contract or inf liction of
emotional distress.
Responding to a data breach can
be stressful and costly. A business
stands to lose more than just data;
its goodwill and reputation also may
be affected. Here are some ways you
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can protect your client, consumer and
employee information from unauthorized access:
• Make client, consumer and employee privacy a chief concern by
implementing a risk management
system. While antivirus software and
firewalls are a good start, they are
insufficient to meet the requirements
of a truly capable technological defense system.
• Limit the collection and storage
of client, consumer and employee PI
to the least amount necessary for the
accomplishment of your business’s
objectives. PI should be disposed
of securely when the need for it has
expired.
• Develop a comprehensive incident response plan that defines the
types of data breach incidents, identifies the individuals to be notified in
the event of a breach and outlines each
of their responsibilities, and provide
a clear course of action in response
to a breach.
• Establish requirements and policies for data security in software installations, data outsourcing, cloud
storage and vendor contracts. Provide
staff awareness and training programs
on those requirements and policies.
• Identify all mobile and portable
devices that contain and transmit company data. Develop controls governing
the use of those devices, encryption
of data and access protocols to the
firm network.
• Amend vendor contracts to require compliance with applicable data
security regulations, especially if vendors are used by your business to process, store, transmit or destroy client,
consumer and/or employee data.
• Consider purchasing cyber liability insurance.
You may not be able to prevent
every breach — hackers grow more
sophisticated by the day. But robust
policies and security systems, coupled
with a response plan for swift response
and notice to affected parties should a
breach occur, can protect a business
from a good part of the damages caused
by data breach. 
Olivia Gonzalez is an employment
litigation attorney with Stokes
Lawrence.
1 Jay Johnson, “If 2014 Was the Year of the Data
Breach, Brace for More,” Forbes (January 2, 2015),
http://www.forbes.com/sites/danielfisher/2015/01/02/
if-2014-was-the-year-of-the-data-breach-brace-formore; Bill Whitaker, “What Happens When You
Swipe Your Card,” CBS News (November 30, 2014),
http://www.cbsnews.com/news/swiping-your-creditcard-and-hacking-and-cybercrime.
2 RCW § 19.255.010(5) (as amended effective
July 24, 2015).
3 H.B. 1078, § 2, 64th Leg., Reg. Sess. (2015).
4 The GLBA requires financial institutions to
explain their information-sharing practices to their
customers and to safeguard sensitive data.
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EEOC v. Abercrombie & Fitch:
What You Don’t Know Can Hurt You
By Patrick Pearce
On June 1, the Supreme Court issued its decision in Equal Employment
Opportunity Commission v. Abercrombie & Fitch Stores, Inc.1 (“Abercrombie”).
The opinion was authored by Justice
Antonin Scalia, who was joined by six
other justices. Attorneys for both employers and employees should note the
Court’s guidance on establishing support for religious discrimination claims.
In Abercrombie, the dispute arose
when Samantha Elauf, a practicing
Muslim, applied for a position in an
Oklahoma store.2 The assistant manager who interviewed Elauf found her
to be qualified, but observed that she
wore a headscarf. The headscarf was
a concern for the assistant manager as
the company had an existing “Look Policy” governing employee dress that prohibited wearing any “caps.”3 The term
“caps” was not defined by the policy.
The assistant manager sought guidance from the store manager as to
whether the headscarf violated the
policy and the prohibition on wearing
“caps.” The assistant manager advised
the store manager that she believed
Elauf wore the headscarf for religious
reasons. The store manager assessed
the issue and concluded the headscarf
violated the Look Policy. As a result,
the store manager directed that the
applicant not be hired.4
The EEOC brought suit on Elauf’s
behalf, arguing that the store’s refusal
to hire Elauf violated protections for
religious practices provided under 42
U.S.C. § 2000e. The U.S. District Court
granted the EEOC’s motion for summary judgment on liability and awarded
$20,000 following trial on damages.5
The Tenth Circuit reversed and ordered summary judgment for Abercrombie & Fitch. In reaching its rulings, the
Tenth Circuit reasoned that ordinarily
employers do not face liability under
42 U.S.C. § 2000e for failure to accom-

modate a religious practice without the
employee or applicant first providing
the employer with actual knowledge of
the need for accommodation.6
The Supreme Court granted certiorari and reversed. In reaching its
conclusion, the Court focused on the
meaning and application of the term
“because of” as used in 42 U.S.C. §
2000e-2(a), the provision of Title VII
prohibiting discrimination against individuals, employees and job applicants
“because of” religion.
The company argued that a claimant cannot show disparate treatment
without first showing that an employer
has “actual knowledge” of the need for
an accommodation. The Court rejected
the argument, and instead ruled that
the applicant need only show that the
need for accommodation was a motivating factor in the employer’s decision.7
The Court noted that 42 U.S.C. §
2000e-2(a)(1) does not impose a knowledge requirement on the employer like
those found in other statutes such as
the Americans with Disabilities Act
of 1990.8 Instead of reading an actual
knowledge requirement into Title VII,
Justice Scalia observed that the Court
would “construe Title VII’s silence as
exactly that: silence.”9
In writing for the seven-justice majority, Justice Scalia summarized an employer’s obligations to avoid disparate
treatment based on religion as follows:
Thus, the rule for disparate-treatment
claims based on a failure to accommodate a religious practice is
straightforward: An employer may
not make an applicant’s religious
practice, confirmed or otherwise,
a factor in employment decisions.10
The Abercrombie decision almost
certainly applies to both employment
applicants and existing employees, and
has the potential to be expanded and
applied to other protections under 42
U.S.C. § 2000e-2(a). In terms of imme-

diate use, several practical points can
be taken from Abercrombie.
First, the current Court will give
religious beliefs and practices careful
scrutiny in assessing treatment of an
employee or applicant by an employer. As noted by Justice Scalia, “Title VII
does not demand mere neutrality with
regards to religious practices.… Rather, it gives them favored treatment.”11
Per the Court, employers are affirmatively obligated to avoid refusing or
failing to hire or promote an individual based on that individual’s religious
observance and practices.12 Employers
will be well served to carefully assess
potential religious accommodation issues in order to determine whether
there is a potential issue and, if so, how
best to handle particular employees or
applicants.
Next, facially neutral policies may
not constitute a defense for an employer’s decision. Justice Scalia’s opinion
specifically states that Title VII requires
otherwise-neutral policies to give way
to the need for an accommodation.
When an accommodation is required relating to an aspect of religious practice,
“it is no response” that the subsequent
action or inaction by the employer was
due to an otherwise neutral policy.13
Third, the decision establishes that
an employer does not have to have actual knowledge of the possible need
for religious accommodation in order
to be under an obligation to provide it.
As reasoned by the Court, an employer’s
“knowledge” may not be determinative.
An employer with actual knowledge of
the need for an accommodation, yet
does not provide it, will not violate Title
VII if the employer was not motivated
by a desire to avoid the accommodation
requirement.14
Conversely, an employer motivated by a desire to avoid providing an
accommodation may be liable even
if the employer has no more than “an

unsubstantiated suspicion” that accommodation may be necessary.15 The inclusion of religious beliefs or practices
as a factor in the employer’s decision
is the critical factor.
Finally, footnote 2 of the opinion
references an employer’s required accommodation efforts, stating that the
term “means nothing more than allowing the plaintiff to engage in her religious practice despite the employer’s
rules to the contrary.”16 This language
provides potential guidance regarding
what at least seven members of the
Court may consider adequate efforts by
an employer to accommodate religious
beliefs or practices.
Specifically, an employer may be
found to have acted properly if sufficient efforts are made to allow an
employee or applicant to observe sincerely held religious practices or beliefs regardless of company rules and
practices. 
Patrick Pearce is a member in the
Seattle office of Ogden Murphy Wallace
where his practice emphasizes counsel
and litigation regarding employment
and labor issues, and serving as an
independent workplace investigator. He
can be reached at 206-447-7000 or
ppearce@omwlaw.com
1 http://www.supremecourt.gov/opinions/14pdf/
14-86_p86b.pdf
2 Id. at 1–2.
3 Id.
4 Id.
5 Id. at 2.
6 Id.
7 Id. at 3.
8 Id. at 4–5 (citing 42 U.S.C. § 12112(b)(5)(A)).
9 Id. at 5.
10 Id.
11 Id. at 6–7.
12 Id.
13 Id. at 7.
14 Id. at 5.
15 Id.
16 Id. at 3–4.
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Leaders from KCBA and the WSBA join together at their annual liaison meeting. Front row:
Mario Cava, Elijah Forde, Alan Funk, Paula Littlewood. Second row: Andrew Prazuch, Ken
Masters, Steven Rovig, Anthony Gipe, Patrick Palace, and Bill Hyslop.

The KCBA wishes to thank the outgoing members of the
Board of Trustees who completed their terms at the end
of June. From left: President Steve Rovig, Trustee Mary
Anne Vance, Treasurer Jennifer Payseno and Trustee
K.M. Das.

KCBA recognized the Young
Lawyers Division Board of Trustee
members completed their terms at
the end of June. From left: Trustee
Arthur Shwab, Chair Lori Hurl and
Trustee Joshua Haubenstock.

Outgoing King County Bar Foundation President Derek Crick, with Kathleen Petrich
(pictured right), and outgoing Trustee Mark Honeywell were honored at the KCBF board
meeting May 15 at the bar offices. Also recognized for distinguished service was Hon.
Charles Burdell, Jr. (Ret.).

KCBA wishes to thank this
year’s committee chairs. Front
row: President Steve Rovig and
First Vice President Kim Tran.
Middle row: Judge Patrick Oishi,
Jeffrey Cohen, Peter Talevich,
Reagan Rasnic, Kinnon Williams.
Back row: Brett Hill, Lafcadio
Darling, Lori Hurl, Gene Barton.
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Emerald City for Five Minutes
By Kiyoko Kamio
It’s 7:05 a.m. at Tokyo’s Yurakucho
Station. Every morning I brave a sea of
dark suits. I find myself surrounded by
legendary Japanese kigyo-senshi (“corporate warriors”). I myself have been
transformed into one of them. Whitegloved platform attendants push us
onto an already overflowing train. It
transports us to the same destination
called Japan, Inc.
I am a Japan-born, U.S.-qualified
lawyer. As a young adult, I left Japan
and carved out a new life in the Pacific Northwest. I attended law school,
took the bar exam, gave birth to two
children and practiced law in Seattle.
Three summers ago, my family and I
embarked on a new chapter in our life,
settling in the heart of Tokyo.
I jumped at the opportunity to revisit the landscape of my childhood.
This homecoming, however, proved a
mixed blessing. I suffered through reverse culture shock. The open office
filled with rows of desks. Obligatory
drinking sessions. And the expectation
of conformity. I was an alien grappling
with the realities of her own country.
At 8:20 p.m., I squeeze myself onto
another packed train. Dazzling skyscrapers soar into the sky. Luxurious
boutiques punctuate the streets. The
world’s most populated city never sleeps.
Yes, life in corporate Japan is stimulating. But perhaps too stimulating at
times. Navigating the urban landscape,
still somewhat awkwardly, I set my eyes
on the distinctive green logo and walk
into a Starbucks, or sutaba as they call
it in Japan.
A Seattleite at heart, I am a product
of espresso culture. I relax with a cup
of caramel macchiato. Engulfed in the
smell of coffee, I think longingly of life
in the Emerald City. Leisurely strolls on
Bainbridge Island and the night view of
luminous Seattle skyscrapers my family
and I admired from the ferry. Countless
picnics we enjoyed in parks on glorious
summer evenings. Pike Place Market’s
famous flying fish we watched while
oohing and aahing with tourists. (And,
of course, I’m not forgetting that Pike
Place is home to the original Starbucks
with the brown mermaid logo.)
Memories keep coming back. I
drown my homesickness in my cup.
This is a little ritual I affectionately call
the “Emerald City for Five Minutes.” In
the hustle and bustle of the concrete
jungle, I relish the opportunity to experience my adopted hometown from
across the ocean, just for a little while.
Yet, I cannot shake the feeling that
something is missing. Tokyo Starbucks
and Seattle Starbucks. The store layout and design are virtually identical.
Strawberries and cream Frappuccino
and green tea latte are just as perfectly
made. But gone is the lively sparkle I
used to experience in Seattle.
“Mocha Valencia? Good taste! That’s
my favorite!” A barista grinned and exclaimed behind the counter. Another
customer, a young man with spiked
BAR BULLETIN

hair, peeked and cooed at my baby girl
snoring softly in my arms. As I taught
my boy hiragana (Japanese phonetic
symbols) while savoring hot chocolate,
a woman smiled at us, saying, “I used
to teach English in Japan.” She then
shared her love of sushi.
Americans seem to have mastered
the art of small talking their way into
the hearts of strangers. Seattle Starbucks, especially a store in my own
neighborhood, retained a community
feel that stimulated light and casual
conversation.
Small talk can work wonders. It can
break the tension and evoke an emotional connection. This bonding ritual
can pave the way toward creating more
fulfilling relationships and opportunities. Products of the small talk culture,
many Americans know how to deal with
the unpredictability of the unrehearsed
communication. I recall what kept me
going back to Starbucks: a feeling of
connection and belonging, not just a
perfectly made tiramisu latte.
At Tokyo Starbucks, I feel no lively
community atmosphere. Baristas bow
down and use honorific expressions,
but no small talk. They diligently (or
painstakingly) follow predictable patterns: “May I take your order?” “Are you
going to enjoy your beverage inside the
store?” “Would you please pick up your
beverage at the next counter?”
There is no moment of connection.
Likewise, every time we make a purchase at grocery stores, clerks consistently follow the predictable pattern
as if to stay meekly within carefully
defined boundaries: “Do you have a
point card?” (One earns “points” with
each purchase, which are redeemed for
various products and services.) If you
say no, they invariably say, “Would you
like to apply for one?” If your answer
is still no, they apologize: “Shitsurei
itashimashita” (“I’m so sorry to bother
you by asking.”).
Their speech is scripted; even the
wording remains virtually identical.
This focus on the predictability and
stability reminds me of what my adolescent son endlessly complains about
his Japanese public school education:
memorization of facts through drill,
drill, drill. Thinking outside the box
remains out of the question.
Typical Japanese corporate training
reflects a lack of dynamic communication skills. Not surprisingly, it tends to
be monotonous, filled with platitudes. At
the outset of a recent company training
seminar we had taken the time out of
our busy schedules to attend, one presenter remarked matter-of-factly to us,
“This training might put you to sleep.”
“If you fall asleep,” he continued,
“please do so quietly. At least, please
try not to snore.” No one in the audience even laughed. Indeed, I may have
dozed off here and there, but somehow
managed not to snore. (Or so I thought.)
My areas of expertise as a lawyer and compliance professional include global policy formulation. Having

launched various global policies, ranging
from a code of conduct to an anti-corruption policy, I keenly recognize this: Any
company’s written policies and procedures are brought to life only when they
actually move the audience to action.
Of course, dull presentations are far
from a culturally unique problem. How
often do we American lawyers feel an
urge to pat ourselves on the shoulder
at the end of the day for staying awake
the whole time while enduring boring
CLE courses? Being a dynamic communicator, after all, remains a universal
challenge across geographical lines.
But my cross-cultural observations
confirm that Americans are far better
at communicating dynamically and creatively. Many lawyers I know back in
Seattle, for instance, draw on the power
of storytelling as they deliver speeches.
They skillfully weave their personal
experiences and anecdotes into their
presentations and convey powerful messages, taking the audience on a journey.
I view storytelling as a natural outgrowth of the small talk culture. Just
like small talk paves the way toward
smoother interaction and ultimately an
emotional connection, stories, too, can
work wonders — engaging, captivating
and inspiring the audience. Vivid details
of stories also help bring big ideas to
life, making the content more relevant
and memorable.
Sipping my beloved beverage, I realize: What I so achingly miss is not only
tranquil afternoons on Bainbridge Island
or summer picnics in the parks. It is a
bond instantly formed with a perfect
stranger sitting next to me on the bus
as she brags about her boyfriend, a joke
shared with a customer behind me in
the checkout line at the grocery store,
or a smile of an apron-clad barista who
compliments me on my “good taste” as
he prepares a white chocolate mocha.
These vivid moments signify what
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America means to me. Living and working in Japan has given me a deeper appreciation for America’s small talk culture. Can Japan draw lessons from that?
During a business trip to Seattle two
years ago, I had the privilege of meeting
with a compliance professional at the
Starbucks headquarters. “Can you think
of something like this,” he said, after listening intently to my description of the
gulf between Japanese Starbucks and
its U.S. counterpart. “A 50-something
corporate executive in Japan might be
taken aback if a barista suddenly makes
small talk, asking about his weekend
plans. But a 20-something regular may
be more willing to strike up a conversation. You can start somewhere.”
He suggested: If the sudden transformation is unrealistic, why not aim for
incremental changes? I nodded. Who
knows, maybe those seemingly little
gains would eventually add up and
turn into a force that even impacts Japan. I am hoping to make a difference
in that process.
The art of public speaking has always fascinated me. Now I am eager to
help Japanese professionals craft and
articulate messages that engage human
emotions and make a behavioral impact
on the audience. I am determined to
keep sharpening my own communication skills.
That explains why I wear two hats.
Monday through Friday, I take the commuter train to Japan, Inc. Come Saturday, I turn into a student. I am enrolled
in a “Performance Studies” program,
learning how to convey powerful messages that create impact and inspire
action. Revisiting the landscape of my
childhood, I have found a new passion.
The five minutes in the Emerald
City are up. I drain the last drop of my
caramel macchiato and head out into
the neon-drenched city. The night is
young in Tokyo. 
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Attorney Rating Systems: Should You Play?
By Stacey L. Romberg
First of Three Parts
Opinions run high and confusion
abounds regarding attorney rating systems. Many solo and small-firm practitioners believe that rating systems
such as Super Lawyers are rigged and
inherently biased in favor of large law
firms. Some attorneys rave favorably
about Avvo, believing it provides a
fabulous tool to market their practices, while other attorneys rant just as
strongly against it, contending that
Avvo’s rating system lacks legitimacy
and merit.
Despite the differing views, two
aspects of these rating systems are undeniable. First, attorney rating systems
are becoming the norm. They are becoming increasingly well known and
more frequently used by both the legal community and the general public.
Attorneys use a “good rating” to market themselves to clients; clients then
rely on these ratings, at least in part,
to select a lawyer. Even if an attorney
chooses not to participate, it is impossible to avoid being impacted by this
trend because clients still inquire about
attorney ratings, review attorney profiles and post reviews.1
Second, thankfully, more state bars
are issuing advisory opinions on this
topic. Two recent opinions set forth
by the Utah State Bar (summarized in
this article) and the Washington State
Bar Association (to be described in
my next article) may help lawyers to
make informed choices and avoid the
myriad of ethical pitfalls involved in
rating systems. Although these opinions are specific to their respective
states, they also provide useful guidance to lawyers in any state who have

concerns about participating in these
rating systems.
Ethical Limits: Utah State Bar
Ethics Advisory Opinion 14-04
In this ethics opinion, issued on
November 12, Utah tackled the issue:
“What are the ethical limits to participating in attorney rating systems, especially those that identify ‘the Best
Lawyer’ or ‘Super Lawyer’?”2
Quoting Bates v. State of Arizona,3
Utah articulated its primary concern
as follows:
Deceptive advertising in the legal
profession poses a particular risk
because “the public lacks sophistication concerning legal services,
[and therefore] misstatements that
might be overlooked or deemed
unimportant in other advertising
may be found quite inappropriate
in legal advertising.”4
Relying on both Rule 7.1 of the
Utah Rules of Professional Conduct
(prohibiting a lawyer from making
false or misleading communications
about the lawyer or the lawyer’s services) and a New Jersey Supreme Court
opinion concerning the use of lawyer
ratings in advertising,5 the Utah State
Bar stated:
We conclude that a lawyer’s participation in any rating system and
use of that rating in the lawyer’s
advertising is permissible where:
(1) the comparing organization has
made appropriate inquiry into the
lawyer’s fitness; (2) a favorable rating from the comparing organization is not for sale and may not be
purchased by the lawyer; (3) the
lawyer ensures that the methodology or process used to determine
the rating is fully disclosed and
explained using plain language

and is conveniently available to the
public; and (4) the communication
disclaims the approval of the Utah
Supreme Court and/or the Utah
State Bar. Statements that explain
in laymen’s terms, and do not exaggerate the meaning or significance of professional credentials,
are permissible.6
Examining these four requirements, the third one seems the most
difficult to define. What precisely does
“fully disclosed” mean when referring
to the methodology employed by an
attorney rating system? In practice,
determining whether the amount of
information provided is sufficient to
meet the standards of ethical compliance can be tricky.
Super Lawyers
For example, the Super Lawyers
rating process rates attorneys based on
“12 indicators of peer recognition and
professional achievement.”7 The Super
Lawyers website states: “These indicators are not treated equally; some have
a higher maximum point value than
others.” The website does not disclose
the point values related to these factors, nor is disclosure forthcoming on
other point values, such as the value of
out-of-firm nominations as opposed to
in-firm nominations.
With these notable omissions, is the
Super Lawyers selection process sufficiently described so as to meet Utah’s
“fully disclosed” standard?
Best Lawyers in America
Similarly, Best Lawyers in America
discusses the methodology behind its
selection process at https://www.best
lawyers.com/Downloads/bl-expandedmethodology-int.pdf. Voters rate the
nominated attorneys on a scale of 1 to 5
and are also able to provide comments.
The website states, “The Best Lawyers
editorial staff reviews [emphasis added]
the votes and comments.... Listed lawyers are notified of inclusion.”
The website does not state that the
lawyer with the most votes “wins,” so
some element of subjectivity is clearly involved. Does this amount of disclosure meet Utah’s “fully disclosed”
standard?
Avvo
Avvo describes the basis for its
1 to 10 rating system at http://www.
avvo.com/support/avvo_rating. Avvo
discloses much less information about
the basis for its lawyer ratings than
does Super Lawyers or Best Lawyers

in America, stating: “The Avvo Rating
is based on all of the background information in a lawyer’s profile. However, we do not disclose how we weight
this information, primarily because we
don’t want anyone gaming the Avvo
Rating system.”
In comparing this statement to
Utah’s requirement that “the lawyer ensures that the methodology or process
used to determine the rating is fully
disclosed and explained using plain
language and is conveniently available
to the public,” it is difficult to imagine
how Avvo meets this standard.
Until more guidance is given
through future advisory opinions and
disciplinary actions, it is up for debate
whether a particular rating system
meets the “fully disclosed” standard.
Lawyers need to carefully review all aspects of any rating system, including its
methodology, before participating in it,
and determine their own comfort level
with regard to how that rating system
stands up to the ethical rules. 
Stacey L. Romberg is a Seattle attorney
focusing on business law, estate
planning and probate. For further
information, please see Romberg’s
website at www.staceyromberg.com.
This article is the first of three
installments designed to provide
insight into recent ethical opinions
governing attorney rating systems
as well as specific factors attorneys
should consider in deciding whether to
participate, and if and how to respond
to online criticism on rating websites.
Originally printed in GPSOLO eReport,
American Bar Association, May
2015 – Vol. 4, No. 10 (reprinted with
permission).
1 Avvo creates profiles for attorneys that may
contain information about their educational backgrounds, bar memberships, practice areas, contact information, etc. Avvo will not delete a profile
upon request, unless the lawyer is no longer in
practice. Lawyers can only add to or correct the
information on their Avvo profile by “claiming” it.
Once an Avvo profile has been claimed, a lawyer
can never unclaim it.
2 Utah State Bar Association, Ethics Advisory Opinion Committee, Ethics Advisory Opinion
14-04, § 1.
3 433 U.S. 350, 383 (1977)
4 Id. at § 5.
5 In re Opinion 39 of Committee on Attorney
Advertising, 961 A.2d 722 (N.J. 2008).
6 Utah State Bar, supra, note 2 at § 10.
7 These indicators are: verdicts/settlements; transactions; representative clients; experience; honors/
awards; special licenses/certifications; position
within law firm; bar and/or professional activity;
pro bono and community service; scholarly lectures/writings; education/employment background;
and other outstanding achievements. http://www.
superlawyers.com/about/selection_process.html. Any
website language quoted in this article is accurate
as of the date this article was written, but may have
been subsequently revised.
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Changes Coming to the Federal
Rules of Civil Procedure
By Todd Nunn
On December 1, unless Congress
takes contrary action, certain amendments to the Federal Rules of Civil Procedure will go into effect. There are a
number of amendments that will be
made, but this article will focus on the
four most significant changes.
Cooperation
Rule 1 sets forth the “Scope and
Purpose” of the Federal Rules of Civil
Procedure. This rule will be amended
as follows:
These rules govern the procedure
in all civil actions and proceedings
in the United States district courts,
except as stated in Rule 81. They
should be construed, and administered, and employed by the court
and the parties to secure the just,
speedy, and inexpensive determination of every action and proceeding.
The Committee Note states, “Rule
1 is amended to emphasize that just
as the court should construe and administer these rules to secure the just,
speedy, and inexpensive determination
of every action, so the parties share the
responsibility to employ the rules in the
same way.” The Note further states that
“[m]ost lawyers and parties cooperate
to achieve these ends,” and that “[e]ffective advocacy is consistent with — and
indeed depends upon — cooperative
and proportional use of procedure.”
In response to concerns expressed
during the comment period that “this
change may invite ill-founded attempts
to seek sanctions for violating a duty to
cooperate,” the Note makes it clear that
“[t]his amendment does not create a new
or independent source of sanctions.”

Proportionality
Proportionality of discovery just
makes sense. There should be less
discovery for a small case than there
is for a large case. And the concept of
proportionality is being put front and
center of the discovery rules.
Rule 26(b)(1), which governs the
“Scope and Limits” of discovery, will
be amended to add the concept of
“proportionality” while eliminating
some longstanding language, including the concepts of “matter relevant to
the subject matter” and discovery that
is “reasonably calculated to lead to the
discovery of admissible evidence:”
(1) Scope in General. Unless otherwise limited by court order, the
scope of discovery is as follows:
Parties may obtain discovery regarding any nonprivileged matter
that is relevant to any party’s claim
or defense and proportional to the
needs of the case, considering the
importance of the issues at stake in
the action, the amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and
whether the burden or expense of
the proposed discovery outweighs
its likely benefit. Information within this scope of discovery need not
be admissible in evidence to be discoverable. including the existence,
description, nature, custody, condition, and location of any documents or other tangible things and
the identity and location of persons
who know of any discoverable matter. For good cause, the court may
order discovery of any matter rele-
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workers’ comp.

vant to the subject matter involved
in the action. Relevant information
need not be admissible at the trial
if the discovery appears reasonably
calculated to lead to the discovery of
admissible evidence. All discovery
is subject to the limitations imposed
by Rule 26(b)(2)(C).
The Committee Note sums up the
amended rule: “Information is discoverable under revised Rule 26(b)(1) if it
is relevant to any party’s claim or defense and is proportional to the needs
of the case.”
But, arguably one of the biggest
changes to the Federal Rules this year is
really just a change in emphasis. As the
Note makes clear, this amendment simply moves language from one place in
Rule 26 to another: “The considerations
that bear on proportionality are moved
from present Rule 26(b)(2)(C)(iii), slightly rearranged and with one addition.”
Indeed, the proportionality rule
has been in the federal rules for a long
time: “Most of what now appears in
Rule 26(b)(2)(C)(iii) was first adopted in
1983.” The Committee Note summarizes
how amendments in 1993 and 2000 deemphasized the role of proportionality
in determining the scope of discovery,
and states that “[t]he present amendment
restores the proportionality factors to
their original place in defining the scope
of discovery,” and “reinforces the Rule
26(g) obligation of the parties to consider these factors in making discovery
requests, responses, or objections.”
But the Note also cautions that the
amendment “does not change the existing responsibilities of the court and the
parties to consider proportionality, and
the change does not place on the party

Successfully representing
the injured for over 75 years
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Social Security Disability

seeking discovery the burden of addressing all proportionality considerations.”
Further, the change is not “intended to
permit the opposing party to refuse discovery simply by making a boilerplate
objection that it is not proportional.... The
parties and the court have a collective
responsibility to consider the proportionality of all discovery and consider it
in resolving discovery disputes.”
The factors expressly listed in the
amended rule to be considered are:
• the importance of the issues
(note this is listed ahead of amount in
controversy);
• the amount in controversy;
• the parties’ relative access to relevant information (a new factor not previously in Rule 26(b)(2)(C)(iii));
• the parties’ resources;
• the importance of the discovery
in resolving issues; and
• whether the burden or expense
of the proposed discovery outweighs
its likely benefit.
One challenge for implementing
proportionality is that the court, and
often the parties, do not have much information regarding the above factors
early in the litigation when decisions
regarding scope of discovery and proportionality must be made. The Committee Note states, “The parties may begin
discovery without a full appreciation of
the factors that bear on proportionality.”
For example, “A party requesting
discovery ... may have little information about the burden or expense of
responding” and “[a] party requested
to provide discovery may have little information about the importance of the
discovery in resolving the issues as understood by the requesting party.” The
Note adds, “Many of these uncertainties
should be addressed and reduced in the
parties’ 26(f) conference and in scheduling and pretrial conferences with the
court,” and “if the parties continue to
disagree, the discovery dispute could
Federal Rules
continued on page 21
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Federal rules

continued from page 20
be brought before the court.”
Early Discovery Requests
Currently under Rule 26(d)(1), “A
party may not seek discovery from any
source before the parties have conferred
as required by Rule 26(f), except in a
proceeding exempted from initial disclosure ... or when authorized by these
rules, by stipulation, or by court order.”
Rule 26(d)(2) will be replaced with a
new rule to allow delivery of requests
for production before the Rule 26(f)
conference. The new rule provides:
(2) Early Rule 34 Requests.
(A) Time to Deliver. More than
21 days after the summons and
complaint are served on a party,
a request under Rule 34 may be
delivered:
(i) to that party by any other party, and

(ii) by that party to any plaintiff or
to any other party that has been
served.
(B) W hen Considered Ser ved.
The request is considered to have
been served at the first Rule 26(f)
conference.
This change allows the “delivery”
of requests for production under Rule
34 (but not interrogatories or requests
for admission). As the Committee Note
clarifies, “Delivery does not count as
service; the requests are considered to
be served at the first Rule 26(f) conference.” The Note explains the purpose
of the amendment: “This relaxation of
the discovery moratorium is designed
to facilitate focused discussion during
the Rule 26(f) conference.”
Failure to Preserve
Electronically Stored
Information
Rule 37(e) will changed entirely by
its amendment:

MBC would love to help your case
get off to a flying start.
Let’s work together on your
personal injury case to get your
client the recovery they deserve.
• Referrals Encouraged
• Superior Client Service

Compassion. Community. Advocacy. Justice .
wa s h i n g t o n s t a t e i n j u r y a t t o r n e y s

Failure to ProvidePreserve Electronically Stored Information. Absent
exceptional circumstances, a court
may not impose sanctions under
these rules on a party for failing to
provide electronically stored information lost as a result of the routine,
good faith operation of an electronic
information system.If electronically
stored information that should have
been preserved in the anticipation or
conduct of litigation is lost because
a party failed to take reasonable
steps to preserve it, and it cannot
be restored or replaced through additional discovery, the court:
(1) upon finding prejudice to another party from loss of the information, may order measures no
greater than necessary to cure the
prejudice; or
(2) only upon finding that the party acted with the intent to deprive
another party of the information’s
use in the litigation may:
(A) presume that the lost information was unfavorable to the party;
(B) instruct the jury that it may or
must presume the information was
unfavorable to the party; or
(C) dismiss the action or enter a
default judgment.
All of the original text of the rule
has been deleted and an entirely new
rule put in its place. The Committee
Note makes clear that the original rule
“has not adequately addressed the serious problems resulting from the continued exponential growth in the volume
of such information.”
The new rule applies only to electronic information (as opposed to all
discovery) and only to information that
is lost (meaning that it cannot be restored or replaced as is often possible
with electronic information). The rule
is based on the “common-law duty”
to preserve, and “does not attempt to
create a new duty to preserve.” “The
rule does not apply when information
is lost before a duty to preserve arises.”
“The rule applies only if the information was lost because the party
failed to take reasonable steps to preserve the information.... Due to the everincreasing volume of electronically
stored information and the multitude
of devices that generate such informa-

Stephen L. Bulzomi
Jeremy A. Johnston
Gemma N. Zanowski

Tacoma Office
5316 Orchard Street West
Tacoma, WA 98467
tel: (253) 472-6000

Seattle Office
2025 First Avenue, Suite 1130
Seattle, WA 98121
tel: (206) 838-6000

toll free: (800) 992-9529

www.messinalaw.com

Unbroken connection with Lake Washington ~ $4,388,000

www.WendysGoneDigital .com

MVA | Government Liability | Highway Design | Nursing Home Abuse | Traumatic Injuries

BAR BULLETIN

Todd Nunn is a litigation partner in K&L
Gates' Seattle office. His current practice
emphasizes wage-and-hour litigation, class
action defense and electronic discovery.
He is an editor and author for the WSBA
Civil Procedure Deskbook (3d ed. 2014)
and an adjunct professor of law at Seattle
University School of Law where he
teaches courses in civil procedure.

Superb 90’ Mercer Island Level Frontage

Attorneys
John L. Messina
John R. Christensen
James W. McCormick

tion, perfection in preserving all relevant electronically stored information
is often impossible.”
The rule does not apply to the loss
of information despite reasonable efforts
to preserve, or loss caused by events
outside of the parties’ control (like hacking). Also, “proportionality” is a factor in
evaluating the reasonableness of preservation efforts (i.e., preservation of large
amounts of information should generally
not be required for a small case).
If there is a loss of information because of a failure to take reasonable
steps to preserve, and the court finds
prejudice to another party because of
that loss, the court may take “measures
no greater than necessary to cure the
prejudice” under subdivision (e)(1). The
range of these measures is “quite broad,”
and could include forbidding a party
from using certain evidence, allowing
a party to make arguments about the
loss of information to the jury, or even
give a jury instruction to “assist in [the
jury’s] evaluation of such evidence.”
But care must be taken “to ensure
that curative measures under subdivision
(e)(1) do not have the effect of measures
that are permitted under subdivision
(e)(2) only on a finding of intent to deprive another party of the lost information’s use in the litigation.” Adverse inference instructions and default judgments
under (e)(2) are only authorized when
there is a showing of intent.
This subdivision is “designed to provide a uniform standard in federal court
for use of these serious measures.” The
court does not have to find prejudice
to another party to impose the listed
sanctions, only intentional destruction.
The precise effect of these amendments remains to be seen and will have
to await their application by the federal
courts. But they will certainly provide
new tools and arguments, opportunities and risks for parties in litigation in
federal court. 
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When Clients Leave:

The Perils of Replacement Counsel —
and How to Manage Them
By Brian J. Waid,
Jessica M. Creager
and Anna C. Kitson

hostility from their predecessor counsel. Recent Washington cases highlight
some of these perils.

First of Two Parts

Expect To Become a Witness
Replacement counsel commonly
become witnesses in follow-on litigation, and may be called upon to testify
on issues such as the reasonableness
of the client’s decision to settle the
underlying matter, the amount of the
client’s damages, or other issues related to potential legal malpractice and
breach of fiduciary duty claims against
original counsel.
Flint v. Hart, for example, established that a client may settle his underlying claim without interrupting
causation relative to any legal malpractice claim against former counsel, as long
as the client’s decision to settle was “reasonable.”1 Evidence that the client relied
on the advice of replacement counsel
provides a ready means of proving the
“reasonableness” of the decision.2
Flint also established that the client can recover “mitigation” expenses
incurred to reduce or avoid the damage caused by original counsel’s malpractice as damages in the malpractice
lawsuit.3 Mitigation expenses frequently
include the fees and expenses incurred
with replacement counsel. The client
may thus call upon replacement counsel to testify that replacement counsel’s fees and expenses were indeed
reasonable and necessary to mitigate
the client’s damages.
Replacement counsel may also be
called upon to testify about whether
predecessor counsel met the standard

When the attorney-client relationship sours, the client and the original
attorney usually share a mutual interest in the client’s retention of capable
replacement counsel. For example, in
a contingent fee representation, the
recovery of any fee by the attorney
left behind may depend on successful
completion of the case by replacement
counsel. Or, if the first attorney arguably committed malpractice, competent
replacement counsel may succeed in
mitigating or preventing damages, thus
reducing the chance of a legal malpractice claim ever being asserted.
Original counsel also has an ethical
obligation under RPC 1.16(d) to “take
steps to the extent reasonably practicable to protect a client’s interests”
upon termination of the relationship.
Cooperation with replacement counsel
thus also helps avoid later questions
about whether the original counsel fulfilled his professional responsibilities
at withdrawal.
One might thus presume that the
first attorney would eagerly assist the
client in finding a competent replacement, help new counsel get up to speed
and do everything reasonably possible
to facilitate the transition. However, in
practice, the old adage “no good deed
goes unpunished” often prevails. Replacement attorneys may thus encounter
unanticipated perils and unwarranted

of care or breached the attorney’s fiduciary duties to the client.4 Indeed, replacement counsel can be compelled to
testify relative to the standard of care.5
(Replacement counsel may not welcome
that opportunity, particularly if unpaid
for providing that opinion testimony;
thus, counsel on both sides must carefully consider the strategic decision of
whether to force a recalcitrant replacement counsel to express a standard of
care opinion.)
Using the opinion testimony of replacement counsel has obvious appeal
to the client because replacement counsel will not need to re-familiarize himself with the client file and will, therefore, usually charge fees significantly
lower than that of an outside expert.
That decision, however, carries with it
other ramifications discussed below.
Replacement counsel therefore
should anticipate, at the outset of representation, the possibility of being called
upon to testify in follow-on proceedings, particularly when the conduct of
predecessor counsel presents potential
issues of possible malpractice or breach
of fiduciary duty.
Expect To Become a Scapegoat
Attorneys sued for legal malpractice usually try to find someone else to
blame. Replacement counsel frequently
becomes the scapegoat-in-waiting, because the defendant attorney sued for
malpractice may try to allocate fault to
replacement counsel,6 including as an
intervening and superseding cause that
relieves the predecessor attorney of all
liability for malpractice.7

The negligence of replacement
counsel can be, but is not necessarily
a superseding cause exculpating the
first attorney from liability.8 Thus, “Under the rules of causation, proximate
cause is not interrupted by an intervening event that was foreseeable and
should have been anticipated.”9
For example, in Beck v. Grafe,10 the
client alleged that Grafe had negligently
failed to assert indemnification against a
third party and that the statute of limitations on the third-party claim had thus
expired. In response, Grafe alleged that
replacement counsel (Middleton) had
adequate time to amend the complaint
to add the third party as a defendant,
but negligently failed to do so.
Grafe thus alleged that Middleton’s
failure to cure Grafe’s negligence constituted an intervening cause and defeated proximate cause. Although the
trial court agreed with Grafe, the Court
of Appeals did not, holding instead
that a jury would decide whether Grafe
should have foreseen the negligence of
replacement counsel, and characterized
the negligence of both as “a concurrent
cause of the damage rather than an independent intervening cause.”
Similarly, the defendant law firm in
Puget Sound Elec. Workers Health Trust
& Vacation Plan v. McKenzie Rothwell
Barlow & Korpi, P.S.,11 tried to allocate
responsibility to replacement counsel
(Ekhman Bohrer) because the Ekhman
firm also had an “opportunity to collect some of the delinquent accounts”
Replacement counsel
continued on page 23
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and its failure to collect those accounts
constituted a superseding cause. However, the Court rejected McKenzie’s superseding cause argument for lack of
expert testimony establishing a breach
of the standard of care, holding that
when a defendant alleges a subsequent
lawyer was negligent as part of his
defense, “evidence about the standard
of care must be established by expert
testimony.”12
Presume That Others Will
Scrutinize Everything You Do,
Say and Write
Replacement counsel should presume that others, including the predecessor attorney, may eventually scrutinize everything replacement counsel
does, says and writes. Beyond this, the
client’s follow-on legal malpractice case
may waive attorney-client and work
product privileges between the client
and replacement counsel.
Hearn v. Rhay thus held that a party asserting attorney-client privilege has
impliedly waived that privilege where
three criteria are met:
(1) Assertion of the privilege was
the result of some affirmative act,
such as filing suit, by the asserting party; (2) through this affirmative act, the asserting party put
the protected information at issue
by making it relevant to the case;

and (3) application of the privilege
would have denied the opposing
party access to information vital
to his defense.13
The Hearn approach is not the only
method of assessing whether a party
has impliedly waived attorney-client
privilege.14 Yet, in Pappas v. Holloway, the Washington Supreme Court
followed Hearn, finding an implied
waiver of attorney-client privilege after
the defendants (the Holloways) counterclaimed for legal malpractice in answer to a lawsuit filed by their former
counsel (Pappas) to collect unpaid attorney fees.15 In response to defendants’
counterclaim, Pappas filed third-party
complaints “against all [other] attorneys
who also represented [plaintiffs] in the
underlying litigation.”
Pappas then successfully moved
to compel production of correspondence between the Holloways and
the third-party defendants, despite
the Holloways’ assertion of attorneyclient privilege. On appeal, the Supreme
Court applied the Hearn test and determined that the Holloways’ assertion of
attorney-client privilege was the result
of their filing of a counterclaim or an
affirmative act.
The Court further concluded that
the Holloways’ legal malpractice counterclaim put their correspondence with
the third-party defendants at issue and,
as a result, the denial of Pappas’s discovery request would effectively deny
Pappas an adequate defense.16 Noting

the danger of “making illusory the attorney-client privilege in legal malpractice
actions,” Pappas distinguished its facts
from cases in which the attorney-client
communications of the party asserting
privilege were not relevant beyond the
issue of damages.17
Although Pappas limited the reach
of Hearn, resolution of whether attorney-client privilege has been waived
often turns on a case-by-case, factual
analysis. Replacement counsel should
therefore recognize, at the outset of
representation, that privileged communications may ultimately be discoverable in a later legal malpractice claim
against original counsel. 
Brian J. Waid and Jessica M. Creager
of Waid Law Office primarily represent
clients in legal malpractice and fee
disputes. Their law clerk, Anna C.
Kitson, is a 2L at Seattle University
School of Law.
1 Flint v. Hart, 92 Wn. App. 209, 214–21, 917 P.2d
590 (1996). Accord, City of Seattle v. Blume, 134
Wn.2d 243, 251–60, 947 P.2d 223 (1997).
2 See Dana v. Piper, 173 Wn. App. 761, 776–77,
295 P.3d 305 (2013), rev. denied, 295 Wn.2d 305
(2013) (holding that determination of the “reasonableness” of the client’s underlying settlement did
not require the testimony of replacement counsel).
3 Flint, 92 Wn. App. at 223–24.
4 In this context, replacement counsel, who is not
retained as an expert, qualifies as a percipient fact
witness (who can express opinions), rather than an
expert witness retained for purposes of litigating the
legal malpractice claim. See, e.g., Paiya v. Durham
Construction Co., 69 Wn. App. 578, 579–80, 849

P.2d 660 (1993); Baird v. Larson, 59 Wn. App. 715,
720, 801 P.2d 247 (1990); Douglas v. Freeman, 117
Wn.2d 242, 250–51, 814 P.2d 1160 (1991). As a fact
witness, replacement counsel is not subject to the
expert witness disclosure requirements imposed
by court rules in Washington state courts. The
federal procedural requirements differ. See Fed. R.
Civ. P. 26(a)(2)(C).
5 Estate of May v. Zorman, 5 Wn. App. 368, 369,
487 P.2d 270 (1971) (medical malpractice case).
6 See RCW ch. 4.22. The defendant/attorney
may potentially allocate fault to replacement counsel even without naming replacement counsel as
a third-party defendant. See RCW § 4.22.070(1).
In that situation, the client must make a strategic
decision whether to amend the complaint to add
replacement counsel as a defendant or address the
“empty-chair” issue at trial.
7 See 1 Mallen & Smith, Legal Malpractice § 8.25,
at 1039–45 (2015 ed.).
8 Id. at 1043.
9 Id. at 1039.
10 Beck v. Grafe, 2013 WL 1460555 (Div. I)
(unpublished).
11 Puget Sound Elec. Workers Health Trust & Vacation Plan v. McKenzie Rothwell Barlow & Korpi,
P.S., No. 65740–2–I, 2012 WL 280385 (Div. I, January 30, 2012).
12 Id. at *2. Accord, e.g., Adcox v. Children’s Orth.
Hosp. & Med. Ctr., 123 Wn.2d 15, 864 P.2d 921 (1993).
13 Hearn v. Rhay, 68 F.R.D. 574, 581 (E.D. Wash.
1975).
14 See Smith v. Kavanaugh, Pierson & Talley, 513
So. 2d 1138, 1146 (La. 1987) (rejecting the Hearn
test in favor of the anticipatory waiver theory, where
the court must concern itself solely with whether
the privilege holder has committed himself to a
course of action that will require the disclosure of
a privileged communication).
15 Pappas v. Holloway, 114 Wn. 2d 198, 200, 787
P.2d 30, 32 (1990).
16 Id.
17 Cf. Jakobleff v. Cerrato, Sweeney & Cohn, 97
A.D.2d 834, 835, 468 N.Y.S.2d 895, 898 (1983) (finding no implied waiver of attorney-client privilege
in a legal malpractice action where plaintiff’s attorney was not involved in the underlying action and
was impleaded only relative to damages). Pappas
distinguished Jakobleff.
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In the Beginning: Mediation Finds a Home
By Charles Burdell
Mediation began around here about 35 years
ago when the Federal Bar Association was formed.
A group of attorneys including Bill Ferguson, Al
Malanca and Bill Dwyer dreamed up the idea in an
attempt to find some solution to the huge backlog
of civil cases pending in the local U.S. District Court
due to a “longstanding shortage of judges.”
After formation and a few meetings, and at the
suggestion of Dwyer, the group came up with the
idea of experienced civil litigators serving as volunteer mediators to try to settle as many cases as possible. Rule 39.1 was drafted and instituted as a result
of this process.
I was somehow dragged into this situation and
asked to write an article for the Federal Bar Newsletter
explaining mediation and how a volunteer mediator
should conduct a mediation. Since mediation was
Bill’s idea, I asked him to put his ideas in writing to
help me with the article.
Richard Yarmuth and I were both partners at
Culp, Dwyer, Guterson & Grader at this time. A few
days ago, Richard kindly emailed a copy of Bill’s
memorandum to me, which Richard discovered
in an old file. It occurred to me that this might be
something to print in the Bar Bulletin for an historical perspective of mediation in the Northwest. I’ve
attached Bill’s memorandum.
MEMORANDUM
May 5, 1981
This is in answer to your request for a summary of the method I use as a mediator under Local
Rule CR 39.1.
1. The first step is to send a letter to all counsel
confirming the appointment of the mediator, confirming the time and place of the mediation session,
and reminding counsel of the main things they are
required to do under the rule. The following is a
suggested form of letter:
Gentlemen:
This will confirm that I have agreed to act as mediator in the above-entitled case under Local Rule
CR 39.1. The mediation session will be held at my
office in Seattle commencing at 9:30 a.m. Wednesday, June 17, 1981. Please be prepared to spend as
much of that day as may prove to be necessary.
Please be sure to bring with you each client, or a
representative of each client, who is authorized to
enter into a binding settlement. This is required by
the rule and is necessary for effective mediation.
If you have not already done so, please send me
as soon as possible a copy of the pretrial order
(or, if no pretrial order has yet been lodged or entered, copies of the currently effective pleadings).
The rule requires that each side submit a settlement memorandum not to exceed ten pages in
length. These should be delivered a week before
the mediation, i.e., by June 10, 1981. The ten-page
limit should be observed. However, any party may
also provide copies of exhibits, reports, or the
like which are considered especially important.
Please bear in mind also that a notice of my selection as mediator should be filed by counsel with
the Clerk of the Court under Local Rule CR 39.1.
I look forward to working with you in this matter.
2. On the day of the mediation, I have available
a conference room and two other offices. The conference room is used for the mediation sessions. The
other offices provide private space for the parties and
their counsel; one office is ordinarily set aside for,
the plaintiff and the other for the defendant.
The method I use as a mediator is based upon
the approach taken by Judge James Fitzgerald of
the District of Alaska, who served as the settlement
judge in a complex case in which I was one of the
24

lawyers. To the extent that the method has merit —
and I believe it has a great deal — the credit is due
to Judge Fitzgerald.
I begin by having a general meeting in the conference room with all parties and their lawyers present. I give them a general explanation of why the
mediation is being undertaken and how it will work.
The following is a sample explanation:
Thank you all for coming this morning.
We are here to try to reach a settlement of this
case. If we succeed in reaching a settlement, we
will be accomplishing a great deal for the United
States District Court. The lawyers in the room
know — perhaps the clients also know — that
the federal court in this district is faced with a
very serious problem of calendar congestion.
This has been caused mainly by a longstanding
shortage of judges. There simply have not been
enough judges to handle a very heavy load of
criminal and civil cases. Each judge in the district now has about 500 civil cases pending, on
top of his or her load of criminal cases. To clear
away this backlog we must settle as many cases
as we possibly can.
Equally important, a settlement is usually much
better for the clients than a trial. A trial always
involves expense, delay, anxiety and uncertainty
about the result. A reasonable compromise will
eliminate all of that and will permit all of you
to put the case behind you and get on with your
other business in life.
The Court has established a panel of mediators
whose job is to help parties and their counsel
reach settlement agreements. We work as volunteers and our only purpose is to help the parties
arrive at a resolution of the controversy between
them. We do that based on an objective view of
the case, and on past experience in other cases.
In this case I have read the settlement memoranda which all parties have submitted, have read
the pretrial order [pleadings], and have checked
the legal authorities to the extent that seemed to
be necessary. I believe I understand the case. I
am prepared to spend as much time with you as
necessary to get the case resolved. As long as we
are making progress, I can work with you all day
today, or beyond today. Usually a mediation can
be done in part of a day, but we certainly will
put in as much time as proves to be necessary.
This is how we will proceed: First, I will meet
just with the plaintiff’s lawyer — no one else.
While we are talking, the others can wait in offices which we are making available for you. There
is a plaintiff’s room and a defendant’s room.
While you are waiting in these offices you are
welcome to use the telephones, read, write and
make yourselves comfortable.
In my session with the plaintiff’s lawyer we will
have a full and frank discussion about the case. I
will learn more from him and will give him some
of my initial impressions. Anything he wants to
tell me in confidence I will keep in confidence.
As soon as I have finished talking with the plaintiff’s lawyer, he will join his client in the plaintiff’s
office, and I will then have a private session just
with the defendant’s lawyer — no one else. This
will proceed in the same way — we will have a
full and frank discussion of the case. Again, if
counsel wants to tell me anything in confidence, I
will of course respect that confidence completely.
By the time these first two meetings are finished,
I will have a much better idea of the case, and of
what a reasonable settlement might be. I will go
ahead with further meetings which will include the
parties — I will meet with plaintiff and his lawyer,
then with the defendant and his lawyer, and so on.
July 2015

By this method, if all goes well, we will be able
to arrive at a settlement which will be acceptable
to all concerned. Nobody will need to make any
speeches or arguments. Our aim will be to get
to the heart of the matter honestly and in plain
English, and to resolve it if we can.
This method succeeds in settling most cases. I
hope it succeeds today.
Now, before we start, does anyone have any
questions? [Usually there are none.]
3. The next step is to start the series of meetings — first with the plaintiff’s lawyer, then with
the defendant’s lawyer, then with the plaintiff and
his lawyer, then with the defendant and his lawyer,
and so on. In the initial meetings with the lawyers, I
give a very short summary of what strike me as the
strong points and the troublesome points faced by
each side. It is of course important to make clear to
each side what its problems are and what difficulties
it will face at trial. It is also important to give each
lawyer the opportunity to explain to the mediator
any important parts of the case which he feels were
not sufficiently covered in the settlement memoranda.
Most lawyers get down to business quite readily
once they see that the mediator really does understand
the case and is prepared to talk sense about it. I ask
each lawyer to put aside any unrealistic figures and
tell me the figure which he believes his client really
should accept (or pay). Often the lawyer prefers to
give this figure in confidence. I also try to find out
what the settlement history has been; if there have
been previous offers or demands, it is helpful to
know about them.
Usually I will not broach a settlement figure until after the first four meetings have been held. (The
meetings can, of course, be quite brief, depending
on the case.) When I do raise a figure for the first
time, I do not advance it as my recommendation, or
as the figure at which the case should be settled.
Rather, I take a figure which appears to me to be
within the realm of reason and ask the lawyer for
one party whether he and his client would consider
a settlement of thus-and-so many dollars.
This usually starts a back-and-forth process in
which the mediator uses his persuasive powers with
both parties, continuing to talk to them separately,
and pointing out to them the strengths and weaknesses of the case and the appropriateness of a settlement in the area which he believes to be reasonable. (During this process, of course, the costs and
risks of trial, as compared to the advantages of a fair
settlement, play an important part in the discussion.)
When this process works well, a settlement is
reached in the area which the mediator considers
reasonable. Announcing a figure too soon can reduce
the chances of success and can even sabotage progress toward settlement which the lawyers may have
made before the mediation began. In many cases it
is unnecessary to announce a “mediator’s figure” at
all. (However, if the mediation fails to make progress,
the mediator should usually recommend a definite
figure before the session adjourns.)
4. Once a settlement agreement has been reached,
the second (and last) general session should be
held in the conference room. The mediator should
thank all concerned for their efforts and their spirit
of reasonableness, should go over the terms of the
settlement in detail, and should ask the parties and
counsel to stand by while a short memorandum of
the settlement agreement is prepared.
If at all possible, the memorandum should be
typed, signed, and approved by the mediator all at
the same session. Of course, a short memorandum
mEDIATION
continued on page 25
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n the 1990s, there was HomeGrocer,
the grocery home-delivery service,
which we tried shortly after it was
launched and still had quite the buzz
surrounding it. We were happy to come
home to groceries waiting for us until
the dotcom world went topsy-turvy and
it was no longer an option.
Fast forward almost 20 years and
the choices are far more varied. The
nearest equivalent to homegrocer.com
is most likely Amazon Fresh or Instacart. For this month’s installment, we
surveyed our office mates and review
a selection of the many services we
access in the Seattle market to reduce
our daily chores, to simplify eating at
home or perhaps just because inertia
has taken over and the couch beckons.
Grocery Delivery
If you are having a hard time fitting
the grocery shopping into a day’s activities, Amazon’s grocery delivery service,
AmazonFresh (www.fresh.amazon.
com), might be the answer. It can be
a huge time-saver and extremely convenient. It is user friendly, with many
features, settings and options. Delivery
times are varied, usually available and
sure to please, such as pre-dawn delivery
with your breakfast ingredients tucked
inside. The negative, which comes as
no surprise, is the upfront fee. Last we
checked, to use AmazonFresh requires
a $299 “annual membership fee.”
When AmazonFresh was offering
free delivery through June for orders of
$50 or more to Amazon Prime members,
we bit. Having used the site in the past,
it was easy to pull up our list of past
purchases and click rampantly to refill
the pantry and refrigerator. If you’re
doing this as a time-saver, you should
be over the fact that you can’t fondle
the produce yourself. Refrain from
pretending you are selecting produce
at an open-air, Provencal market. The
produce is pretty darn good when compared to produce at other local grocery
stores. The meat selections are fine.
Searches can be tailored to include
only organic products or to search by
brand. Sure, they don’t carry some
things that you might want, but the
overall selection at AmazonFresh is
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agreement will usually be valid even
if implementing documents remain to
be prepared.
5. If a settlement cannot be reached,
the second (and last) general session
should be held anyway, and the mediator should thank all concerned for their
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sufficiently varied and complete. Be
alert to the weight or size of an item —
we’ve ended up with a tiny package of
smoked salmon, for example, when we
assumed we were getting a larger quantity. Remember a picture is not always
worth a thousand words and read the
details to save yourself some surprises.
For people who really come to rely
on it, automatic delivery is an option.
The software for setting up deliveries
is a cinch. In general, the prices themselves are not inflated over local stores.
For busy households, this service can
be salvation. You’ll have to do the math
on whether it’s worth it to you.
Food To Go and
Take-out Delivered
We were skeptical about Postmates
(www.postmates.com) a year ago when
we first gave it a try. This app was billed
as a mechanism to transform the way
local foods and goods move around Seattle by letting anyone get any product
delivered in less than one hour.
At the time, the focus was primarily
food from local restaurants. After being
disappointed by several services that
promised to be able to deliver brunch to
our doorsteps, we were understandably
afraid that the service would fall flat like
so many before. Boy, were we wrong.
Postmates is divine. Its platform
is easy to use. Urban logistics and ondemand delivery connect users with local couriers. The couriers purchase and
deliver food or goods from any restaurant or store in a city. To date, after a
year of using the service, we have yet
to have anything less than a pleasant
experience with the couriers.
At work late and have a desire for
Café Presse’s demi-poulet froid mayonnaise — a roasted, free-range, half chicken served cold with mayonnaise; cold
salad of chickpeas, roasted cauliflower,
radishes, parsley, golden raisins and ras
al hanout vinaigrette? An hour later you
can meet a courier at your elevator.
In bed, thin k ing about Glo’s
smoked salmon Benedict, but shuddering at the idea of waiting in the
Glo’s line of doom for a table? In an
hour, that smoked salmon Benedict is
at your front door. Going to a potluck,
but “forgot” to cook? Do what we did,
and buy a “Whisper Cake” from Macrina Bakery — a white chocolate cake
efforts, and invite them to stipulate to
arbitration (either binding or non-binding) under the rule. This will require an
explanation of the arbitration procedure.
6. The last step is to report to the
Court by letter on the results of the
mediation. The report is limited to a
short statement either that the mediation did, or that it did not, succeed
in settling the case. 

layered with lemon curd, whipped
cream, fresh raspberries and raspberry preserves, and finished with white
chocolate, cream cheese frosting. It will
arrive in one piece by bike messenger.
While the food delivery aspect is
practically perfect in every way, we also
suggest the moving target — a general
store delivery within the app for school
supplies, allergy medicine, diapers,
Swedish Fish, ice cream, disposable shot
glasses, Red Bull or other essentials.
Prepared Lunch Pick-up
Peach (www.peachd.com) offers fully prepared lunches from local restaurants and made ready for pick-up nearby.
An ad for Din Tai Fung delivery grabbed
our attention and enticed us to sign up
with Peach a few months ago. If Peach
does not have a designated drop-off
point in your office building, you will be
contacted via text or email once critical
mass in a locale expresses interest and
delivery service begins. We had about
a two-month wait time from initial contact to being able to order (the pick-up
site for our office is half a block away).
A Sunday evening email provides
the weekly menu — regular, LITE and
vegetarian options. A meal or meals can
be ordered in advance at that time; otherwise, each weekday morning before
10 a.m., a text announces the day’s offering. Text back if ordering and once
the meal arrives, sometimes before
12:30, another text will be sent notifying you the order is ready for pick-up.
The average cost is $9–12, including
tax and $1 delivery charge.
A sample week’s menu includes
meals from restaurants such as Wild
Ginger, Baguette Box, Marjari Fusion
and India Bistro. The warm food stays
warm, with instructions, for example, to
add the broth to ramen noodles when
ready to eat. The Din Tai Fung order was
as good as hoped for and included two
favorites — dumplings and green beans.
It feels like a bit of a treat to order
lunch and then be able to pick up and
enjoy a restaurant-worthy meal in the
office. No fuss, no muss, no queuing
to pay for purchases as it is all done
online. Highly recommended.
Ingredients Delivered for
At-home Assembly and Cooking
Do you hate planning dinner? Ever
wish cooking dinner at home was more
like those Food Network shows, just
pouring in the ingredients that have
been perfectly measured for you? Enter Blue Apron (www.blueapron.com).
Blue Apron is a meal preparation
service that provides three healthy and
delicious meals per week for those who
enjoy cooking, but seek to cut down on
prep time. Log in to your account the
week prior to choose from six different, unique meals. The next week, Blue
Apron delivers a box of pre-portioned
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ingredients and full-color, step-by-step
instructions for cooking your three
chosen meals.
We cooked hoisin-glazed meatballs
with zucchini and brown rice, seared
cod with spring vegetables and lemonmustard vinaigrette, and huevos ranchero with salsa verde, radishes and
avocado. Each meal got us out of our
chef comfort zone, trying new ingredients and techniques, but each turned
out surprisingly delicious.
Downsides include lots of packaging (which may grieve the recycling
enthusiasts among us), and the website
will only allow you to choose certain
meal combos, meaning you might not
get your three top picks. But overall,
at a cost of $59 (per week for two,
or $139 per week for four) for three,
high-quality meals, it’s a less expensive
and healthy alternative to eating out.
Meals Delivered Fully Cooked
Munchery (www.munchery.com) is
a unique company whose mission is to
provide “responsibly sourced, expertly
prepared” meals to the consumer, as well
as individuals in need. As stated on the
website, “For every order on Munchery,
we provide a meal for someone in need
by donating a portion of our proceeds
to the SF & Marin Food Bank.”
Munchery also provides carbonneutral delivery by planting trees
through The Conversation Fund, as well
as utilizing biodegradable trays made
of renewable plants (microwave-safe),
and paper and plastic products from
recycled materials. Great concepts —
but what about the food?
Entrées come from area chefs creating various dishes on a daily basis
(Monday through Friday only). Sign
in to your account and items available
within your delivery ZIP code are listed
with ingredients and price. Select your
items, the time and day you would like
them delivered, and wait for your food
to arrive. The selected meals arrive at
your home fully cooked, ready for you
to heat and eat.
We recently ordered spaghetti with
tomato-basil sauce and garlic focaccia;
roasted, bistro-tender filet with vegetables and a horseradish potato salad, and
a baby spinach and bacon-sherry salad.
The presentation and quality were excellent. Items were fresh and delicious.
The tomato-basil sauce was chunky and
flavorful, and the noodles cooked al
dente. It took a mere 90 seconds in the
microwave to heat to a great temperature and it did not alter the food texture.
The filet of beef was tender and
lightly seasoned, making it easy to
season to the diner’s preference. It
was accompanied with a squash medley that was a bit mushy, but still had
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espite the potential implications for global warming, I am
happy as a clam to be sitting
here in June dictating this column in
my favorite summer outfit while the
sun sparkles on Elliott Bay. I hope July
brings more of the same.

Partner Pronouncements
Nicholas Beermann has joined
Fisher & Phillips as a partner opening
its new Seattle office. Fisher & Phillips
represents employers nationally in labor
and employment matters. Beermann
was formerly with Jackson Lewis.
Emily Harris Gant recently joined
Garvey Schubert Barer as an owner
in the firm’s Hospitality, Travel and
Tourism Group. She practices in the
areas of regulatory compliance, licensing, contracts, commercial transactions
and litigation. Gant was formerly with
my absolute favorite law firm, Ogden
Murphy Wallace, PLLC.
A . Tr oy Hu n t e r h a s j oi ne d
Issaquah Law Group as a partner.
Hunter’s practice focuses on personal
injury defense.
Frank Paganelli has joined Lane
Powell as a shareholder in the business
department’s Startups and Emerging
Companies Practice Group. He handles
matters involving social impact companies and investments.
Benjamin Stone has become a partner with Lewis Brisbois Bisgaard &
Smith LLP. His practice focuses on complex civil litigation, including defending
employers against federal and state law
employment claims and other matters
involving consumer litigation defense,
financial services, class action, mass
tort and professional liability. He was
formerly with Veris Law Group PLLC.
Associate Additions
Patricia Robert and Elise Fandrich
have joined Skellenger Bender, P.S. as
associates. Robert is in the firm’s Litigation Group and Fandrich has joined
the Family Law Group.

Stacy Marchesano has joined
Hillis Clark Martin & Peterson P.S.
as an associate in the firm’s Lender Services and Finance Group. Marchesano’s
practice includes lender services and
commercial transactions. She was previously an associate at Holmes, Weddle
& Barcott.
Karl Hefter has joined Seed IP
Law Group as an associate in its Electrical Engineering and Computer Science Group.
Other Attorney News
Molly Barker recently joined Veris
Law Group PLLC. She has broad experience with environmental matters
and recently completed a term as a law
clerk to four judges in Kitsap County
Superior Court.
Joseph Corr and Jacob Downs
recent ly for med t he epony mous
Corr|Downs PLLC. The new firm focuses on employment, business, personal injury and consumer protection
disputes. They both were formerly
shareholders with Lane Powell.
Honors, Appointments
and Awards
Ste ve Fog g of C or r C r on i n
Michelson Baumgardner Fogg &
Moore LLP was inducted as a Fellow of
the American College of Trial Lawyers.
The Washington Association of
Criminal Defense Lawyers recently announced its annual awards, which included several King County-based recipients.
Suzanne Elliott received the William
O. Douglas Award. Lila Silverstein received one of the President’s Awards.
The Champion of Justice Award went
to the legal team behind the ruling in
Trueblood vs. DSHS, et al., which included Anita Khandelwal, Christopher
Carney, David Carlson, Emily Cooper,
La Rond Baker, Margaret Chen and
Sarah Dunne.
Rafael Stone was elected to The
National Black Lawyers - Top 100.
Stone is a member of Foster Pepper.

Bar Talk

by Karen Sutherland

The Estate Planning Council of
Seattle named the following attorneys
as officers: Kurt Olson with Fahlman
Olson & Little, PLLC as president-elect,
and Carla Wigen with Wells Fargo
Private Bank as secretary.
Scott Snyder of Ogden Murphy
Wallace, PLLC has been named president of the Washington State Association of Municipal Attorneys for
2015–2016. His practice focuses on
municipal law.
Joseph McCarthy was elected a
Fellow of the American College of Real
Estate Lawyers. He is a partner with
Stoel Rives.
Important Things About Bar Talk
Due to space limitations, Bar Talk
cannot include everything that happens in the legal community, nor is
there room for photos of people who
are mentioned in this column. Bar Talk
covers lawyers whose primary office is
or was in King County if they change
jobs, get promoted, become judges, receive an award or honor, open a new
law office or pass away.
Bar Talk does not include information about being selected or honored by a magazine or other publica-

tion, nor does
Bar Talk write
about case decisions, deals consummated, websites launched, branding
initiatives or similar activities. Bar Talk
will also occasionally reference major
accomplishments that are not law related if they are interesting enough,
such as sailing around the world or
starring in a play.
Anything that is included in Bar
Talk may be subject to editing. We also
reserve the right to change our mind
about what goes into Bar Talk without
notice at any time. If you send Bar Talk
a photo, it may end up getting included in an art project, as the Bar Talk
columnist enjoys making collages. 
Karen Sutherland is the chair of the
Employment and Labor Law Practice
Group at Ogden Murphy Wallace,
PLLC, and chair of the King County Bar
Association Bar Bulletin Committee. Her
practice focuses on employment law,
workplace investigations and complex
litigation. She can be reached by mail
at 901 Fifth Avenue, Suite 3500,
Seattle, WA 98164, by phone at 206447-7000 or by email at ksutherland@
omwlaw.com.

A Hospital Mistake . . . .
“After my husband checked into a
hospital ER with a blood clot in his leg,
the nurse failed to give him prescribed
blood thinners before a scheduled
procedure. He died the next morning
of a pulmonary embolus.
“I feel my path led me to CMG’s office
and Tyler Goldberg-Hoss. Not only is
Tyler personable, but he went above
and beyond to ensure the process was
not a burden to me and to achieve the
final result. The settlement will take
care of my daughter’s needs for the
rest of her life.”
~ Jessica H.

Tyler Goldberg -Hoss, Partner
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Medical Malpractice. It’s All We Do.
.
155 NE 100th St., Ste. 400
Seattle, WA 98125
206-443-8600
www.cmglaw.com
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Celeste A. McDonell
Pro Bono Volunteer of the Month
By Dana Barnett
Celeste A. McDonell began her pro
bono work at the King County Bar Association with Volunteer Attorneys for
People with HIV/AIDS, which today
is part of the general Volunteer Legal
Services (VLS) program. The entire Pro
Bono Services team proudly recognizes
McDonell for her 28 years of dedicated
service to low-income clients.
McDonell has worked with more
than 25 VLS clients with issues involving wills or other estate planning,
and often visits clients suffering from
terminal medical conditions in their
homes or in the hospital. Her calm
demeanor and outstanding legal assistance provide VLS clients with the
comfort of knowing their final wishes
will be honored. McDonell is always
willing to mentor new volunteers and

frequently provides assistance to VLS
client-intake staff.
KCBA has received numerous words
of thanks and praise from McDonell’s
clients. Her work is best summed up by
a recent client who said, “Ms. McDonell
treated me as if I was paying thousands
of dollars in legal fees. She never made
me feel like a charity case, which I
deeply appreciated. Ms. McDonell is a
five-star attorney.”
McDonell is a principal in the Skellenger Bender law firm. She focuses
her practice in the areas of family law,
guardianships, estate planning and
probate.
McDonell recently answered some
questions for the Bar Bulletin:
Q. What inspires you to volunteer?
A. I grew up in a family where
both my parents were very active vol-

unteers and I started when I was in
grade school. But making a difference
to someone who otherwise doesn’t have
access to the legal community is why I
continue to volunteer. I have been very
fortunate to grow up here in Seattle and
work with wonderful people. I consider this my opportunity to give back so
others can pay it forward.
Q. Do you have an especially memorable volunteer experience?
A. Many years ago meeting with a
very ill gentleman, who resided at Bailey Boushay House, for estate planning.
He wanted to be certain that whatever
assets remained after his death would
be used so that others might also have
care at the end of their life. He was so
very grateful that he would have a will.
Recently another client came in with a
20-year-old will that needed updating.

I met with him and he returned about
two weeks later. He was expecting to
pay for the time and was very surprised
that we would not take any payment.
He wrote a very kind letter to KCBA.
Q. What was your childhood dream
job?
A. Being a lawyer (like my father.)
Q. Words of advice for fellow
volunteers?
A. Keep up the great work!
Q. What do you do for fun?
A. I row with my crew team early
in the mornings, volunteer for my high
school (Holy Names Academy) and parish (St. James Cathedral), and spend
time with my wonderful husband Michael and our son Conner.
Q. Favorite quote?
A. “You don’t have to have a point
to have a point.”
Q. Title of the last book you read?
A. The Boys in the Boat — again.
Q. Who is your favorite Supreme
Court Justice?
A. Ruth Bader Ginsberg.
The King County Bar Association
sincerely thanks McDonell for her many
years of service to Pro Bono Services
clients and for her exceptional commitment to the Volunteer Legal Services
program. 

In Memoriam: Steve Nourse,
Bob Burke and David Ashbaugh
By Michael J. Bond
Today, I went to another funeral
service. It was a gathering of friends,
colleagues and par tners of Steve
Nourse. Steve was a partner at Carney
Badley and one of our best construction lawyers. Today, I also learned that
Bob Burke died about four months ago.
Bob was a partner at Oles Morrison
and another one of our best construction lawyers. And I was reminded that
David Ashbaugh left us recently, too,
another great construction lawyer. He
was a partner with R. Miles Stanislaw
for many years.
I’ve worked with and against all of
them over the years. We are all about
the same age and vintage, and the
similarity of our pedigrees is uncanny. Like me, Steve was a Marine Corps
officer; Bob served in the U.S. Army. I
don’t know if David served in the military; he didn’t cotton to authority, so
it seems unlikely. This is weighing on
my soul. Maybe I should do something
other than construction cases.
Bob and I worked on the Bangor
Nuclear Sub Base case together, called
McBride v. Pan Am. Two guys drank
a bottle of Wild Turkey at a bar in Silverdale one day, and then on the way
home to Poulsbo they took the wrong
exit, and drove headlong at 55 mph
into the bollard at the Bangor Base
main gate. They never slowed down.
Today, they would have been blown to
smithereens before they got there; in
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those days, they were allowed to impale
themselves on the bollard. McBride, the
passenger, broke his neck up high, and
he sued the Navy, Pan Am (which had
the maintenance contract at Bangor),
the architect for his gate design, and
the electrical engineer for the lighting. I
had the architect; Bob had the engineer.
Judge Rothstein denied all our
motions for summary judgment even
though the driver had a blood alcohol
level of 0.28. Right, maybe a second
bottle of Wild Turkey would have done
the trick. This wasn’t some dark alley;
the gate was lit like a super nova.
The Wild Turkey label says it’s 100
proof, strong stuff, and I put a new bottle on the exhibit list. Plaintiff made a
motion in limine to bar the bottle, but
Judge Rafeedi, who came up from Los
Angeles to try the case, said he would
deal with motions in limine on the first
day of trial. I took the Wild Turkey into
the courtroom on the first day and,
with a flourish, I put it on the table as
if to say, “set ’em up barkeep.” When
the judge came onto the bench, he told
us to see him in chambers, and then
he ordered us to go out in the hallway
and settle the case.
That is what passed for mediation
in those days; sorry Chris. We did as
we were told, and settled this high-level
quadriplegia case for $200,000, paying
$50,000 each. And from there we proceeded across the street to Bob’s office
where we opened the Wild Turkey. As

the saying goes, it was noon somewhere.
I still have that bottle, exhibit label and
all, having refilled it several times.
Time erased my memory of any cases with David. I recall he stole my secretary when I was at Lee Smart. At a CLE
a year or three ago, I heard him say out
loud, “The first question when looking
at a potential case is, are the damages
substantial? If not, you’re wasting your
time.” You could not miss his voice, and
I turned to confirm it was Mr. Ashbaugh.
I last saw David at the airport one
morning not long — it turned out —
before he passed. I didn’t know he was
sick. I was going to Alaska to meet on
a construction case, and he was going
to Palm Springs to relax. He said the
practice was no fun anymore. Now I
know why.
Steve and I worked on the Berschauer/
Phillips case together. I had the architect, again, and Steve had the engineer.
The engineer’s drawings caused all the
problems on the project. Maybe that’s
why, whenever it came up, he managed
to take credit for the case.
Judge Lasnik granted summary
judgment, applying what we knew then
as the economic loss rule, and the Supreme Court granted direct review of
the contractor’s interlocutory appeal.
So, we were heading to argue the case
in the Supreme Court.
The third defendant retained Phil
Talmadge, who just came off the Supreme Court bench after serving sev-
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eral years in the Legislature. We would
have only 20 minutes to argue the case,
and I knew it wasn’t going to work if
all three of us had to get up and say
something. I scheduled a meeting of all
three of us at Phil’s office to prepare
for oral argument.
Steve came to our meeting prepared
to handle the whole thing himself. Well,
I knew Phil had to argue, and I was determined to get in the game, too. Shortly
after the meeting started, I told Steve I
thought it would be best if he let Phil
and me handle it. If you know what
happened on Mount St. Helens, you
can imagine what happened next. He
ranted and raved in his quiet-fury way.
When I graduated from the Marine
Corps Basic Training School, the C.O.
told us whenever two Marines are there,
one of you better be the leader. Steve
was a leader, no question about it. He
led his firm, his family and his friends.
We hear a lot about leadership these
days. But just as important as good leadership is the skill of good followership.
After venting his frustration and hurt
feelings, Steve stopped, gave me a deep
long look that his partners and associates would recognize, and said, “Okay.”
Tonight, I’m going to open the Wild
Turkey again and say thank you for the
memories, Steve and Bob and David,
and happy trails. I’m sorry you’re gone,
but I look forward to our next meeting.
And I can now say that we won that
case thanks to Steve Nourse. 
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Law Library
By Rita Dermody

T

here are
several legal service
providers in King
County that provide excellent and
extensive service
for tenants who
are facing eviction
or other issues affecting their housing. Some of the major providers include the Housing Justice Project (sponsored by the King
County Bar Association), Legal Action
Center (a part of Catholic Community
Services — Housing Services), and the
Tenants Union.
One segment of the population for

Home: Support for Tenants and Landlords
Note: The Board of Trustees of the Public Law Library of King County announces the resignation of Rita Dermody,
director and law librarian, effective in November. The Board extends its great appreciation to Dermody for her 12 years
of service as collection access services librarian and six years as director. The Board is searching for a new director.
which there is limited support are landlords who own a house or two that they
rent or lease or who are renting a room
in their homes, and legitimately need
to evict a tenant. The eviction process
is very precise and requires a roadmap
to complete successfully.
There is sometimes a perception
that landlords are wealthy, uncaring
property owners who prey upon helpless tenants. However, we have found
in our experience in helping landlords
who come to the library is that they are
often desperate, lower-income people

with little or no access to resources
for what can seem like a helpless situation. They may need to evict tenants
who quit paying rent, are destructive
or have problems associated with drug
or alcohol abuse.
The most difficult situations affecting these individuals are when friends
or relatives have been allowed to stay
on their property or in the house for a
few weeks or months “until they can
get back on their feet” and are now refusing to leave. Evicting an adult child
living with the parent and whose be-

havior or circumstances have become
difficult is also a challenge.
There are limited services available
to these landlords, such as the KCBA
Neighborhood Legal Clinics, Northwest
Justice Project, etc., but there is very
little written guidance, printed or on
the Internet.
The legal service providers do an
excellent job with limited funding and
have prioritized their services accordingly. We would like to start a conversation on how we can better serve this
population of landlords. 

Coming Home: Border Crossing for U.S. Citizens
By Kim Ositis
Assistant Law Librarian
for Reference Services
Is a trip to Canada in your future?
Be sure you know what sort of travel
documents you’ll need so that you and
your yummy maple sugar candy treats
can cross the border back to the U.S.
In the wake of the terrorist attacks of 2001, the Intelligence Reform
and Terrorism Prevention Act of 2004
(IRTPA) was passed to facilitate entry
for U.S. citizens and legitimate foreign
visitors, while strengthening U.S. border
security. The result of this effort is the
Western Hemisphere Travel Initiative
(WHTI), which requires U.S. citizens to
present a passport or other document
that denotes identity and citizenship
when entering the U.S.
Prior to 2007, U.S. citizens were
not required to provide more than a
valid driver’s license or other approved
form of ID to travel between certain
countries, such as Canada and Mexico. That has now changed. Below is a
discussion of what travel documents
are now required for different types of
travel within the Western Hemisphere
(Canada, Mexico, the Caribbean, and
Central and South America).
Travel Type
Air Travel
All U.S. citizens, including children,
must present a passport or NEXU.S.
card when entering the United States
by air. This includes infants.
Land and Sea Travel
U.S. citizens entering the United
States at sea or land ports of entry are

required to have documents that comply with the WHTI, most commonly a
U.S. passport, a passport card, or an
enhanced driver’s license. Other forms
of acceptable identification are trusted
traveler cards (Global Entry, NEXU.S.,
SENTRI or FAST); military identification
cards (for members of the U.S. armed
forces on official orders); and U.S. merchant mariner document (for U.S. citizens on official maritime business).
Children 15 and younger may continue crossing land and sea borders
using only a U.S. birth certificate (or
other form of U.S. citizenship such as a
naturalization certificate). The original
birth certificate or a copy may be used.
U.S. children aged 16–18, who are
traveling with an adult-supervised group
or team at a land or sea crossing from a
contiguous territory, may also be able to
use a U.S. birth certificate or similar naturalization document. See https://help.
cbp.gov/app/answers/detail/a_id/74/~/
us-citizens---documents-needed-forentry-into-the-u.s.
Travel Documents
Washington’s Enhanced Driver
License/Enhanced ID Card
If you are a Washington resident,
you can apply for an enhanced driver
license (EDL) or enhanced ID (EID) card
to make land and sea border crossings
to and from Canada. These also can be
used for travel to Mexico, Bermuda and
the Caribbean without showing another form of ID.
Residents pay $15–20 more than a
regular driver license or ID card and
provide proof of citizenship, identity
and Washington residency, as well as
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Social Security number. After approval
at one of the EDL/EID licensing offices throughout the state, the license is
encoded with a radio frequency device
that allows border patrol agents to scan
the license for faster processing.
For more information, go to http://
www.dol.wa.gov/driverslicense/edl.html.
A handy fact sheet that might be useful
to have on hand is available at http://
www.dol.wa.gov/driverslicense/docs/
whtisheet.pdf.
U.S. Passport Book
A passport is the main document
required to travel internationally. In
the United States, U.S. passports are
issued by the U.S. State Department:
http://travel.state.gov/content/passports/
english.html/.
Previously infants were included in
a parent’s U.S. passport book. However,
as noted above, as of January 23, 2007,
every U.S. citizen, including infants,
must have a U.S. passport for international travel, as well as for air travel
between the U.S. and Canada, Mexico,
the Caribbean, and Central and South
America. A passport issued to a person age 16 years or older lasts for 10
years. For minors 15 or younger when
the passport was issued, passports are
good for five years.
If you already possess a U.S. passport, you can renew by mail. You will
need to include a completed and signed
Passport Renewal Application (Form
DS-80), your old passport, two photographs of yourself, any document
necessary to show a name change (if
applicable), and the appropriate fees.
Information on U.S. passport renewal
can be found at the State Department
website: http://travel.state.gov/passport/
get/renew/renew_833.html.
However, there are a few exceptions to renewal by mail. You may not
apply for a renewal if: (1) you were
younger than 16 when the first passport
was issued; (2) your previous passport
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is damaged or was issued more than 15
years ago; or (3) you have a new name
and cannot legally document how the
name change occurred with a certified
copy of a marriage license or similar
type of legal document.
If you do not have a U.S. passport,
you must appear in person at a U.S.
passport acceptance facility and provide a completed, but unsigned, U.S.
Passport Application (Form DS-11),
two photographs of yourself, a U.S.
government-issued ID, proof of U.S.
citizenship and the appropriate fees.
For more information on applying for
a U.S. passport in person, visit: http://
www.travel.state.gov/passport/get/first/
first_830.html.
U.S. Passport Card
The U.S. Department of State began
issuing passport cards in 2008. The U.S.
passport card is a travel document that
only can be used to enter the U.S. by
land border or sea port of entry (not
air travel) from Canada, Mexico, the
Caribbean and Bermuda. The passport
card lasts for 10 years for persons 16 or
older, and five years for minors 15 or
younger. The card cannot be used for
international air travel.
The benefits of the passport card
are its smaller size and its cost. The
passport card is wallet sized, approximately the same size as a driver license.
Application procedures for the card can
be found here: http://www.travel.state.
gov/passport/ppt_card/ppt_card_3926.
html.
Did You Know?
The Law Library maintains an archival collection of the RCW, Seattle
Municipal Code and the King County
Code. This material can be very helpful if a client is having trouble crossing
the border due to a criminal conviction
and has been asked to provide a copy
of the statutes in force at the time of
conviction. 
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Peace at Home:

OurFamilyWizard Lessens
Parenting Disputes
By Matt Havrevold
For co-parents who are prone to
conflict, long email exchanges and
vague text messages often create ambiguity or miscommunication, and make
admissible records difficult for counsel
to compile. As a result, courts routinely order parent communication on the
OurFamilyWizard (OFW) website in
cases spanning all 50 states, Washington, D.C., and five Canadian provinces.
OFW is even ordered in domestic violence cases to keep parents informed
while reducing opportunities for coercive control and harassment.
Lower courts’ orders for communication with OFW are regularly upheld. In a sealed 2011 opinion, Hon.
Carolyn Tornetta Carluccio of Montgomery County, Pa., wrote:
(Our)FamilyWizard is utilized by
courts in cases involving litigious
parents whose credibility is lacking and who are unable to communicate with each other. The
tool protects each party against
trivial or false contempt petitions
by preserving evidence … [and]
it facilitates communication between the parties in a non-hostile,
non-confrontation, non-intrusive,
monitored format…. The tool is
objective and applies equally to
each party.
Now in its 14th year, OFW has
helped more than 100,000 families
maintain more amicable communication using secure mobile and webbased features for parents to communicate in a simple, well-documented
and highly organized manner. Along

with their legal or mental health practitioners, co-parents are linked together
to share information using these main
features:
• Free professional accounts give
practitioners access to simple courtready printouts.
• Text and email notifications keep
parents and professionals up to date on
new activity.
• A calendar equipped with patented parenting time modification requests, easy-to-use parenting schedules
and protected journal entries for both
parents.
• A message board that documents
when messages are read by recipients
for the first time. Tonemeter provides
feedback that helps parents be mindful
of their messages’ tone, and gives the
author a chance to reframe a message
before hitting send.
• An information bank where parents store vital medical records, insurance information, emergency contacts,
school work and more.
• An expense log where parents
make reimbursements and requests for
unreimbursed medical expenses, child
support and other parenting expenses. Expenses and payments are easily
categorized and reconciled. A parent’s
banking information is not shared with
the co-parent.
• Children, grandparents and other
family members also can be included
in the conversation with limited access
to the calendar, journal and messages.
• Mobile apps make OFW accessible even to those without a computer. Mobile and tablet applications for

professional accounts will be released
later this year.
Family law professionals are offered
an unfiltered window into co-parent
communication via their free professional account. The OFW Professional
Account monitors parent activity without copying the practitioner on endless
emails. Professionals utilize one account
to create new accounts for clients, link
to parents already using OFW, and retrieve records. Parent coordinators/facilitators, guardians ad litem and others appointed to a case can even set
up expense categories and parenting
schedules for the family.
Courts regularly order that coparent communication take place exclusively through OFW, barring the parties
from email and phone communication.
In McGrath v. Long (2014), a California
Superior Court judge wrote:
Except in the case of a true emergency involving either party or the
minor child, the parents shall use
Our Family Wizard as the principal means of documenting all
information related to the health,
safety, welfare and education of the
minor child.
Rules built into OFW all but eliminate game playing. Each feature intuitively anticipates points of conflict
and prompts parents for complete and
timely information. Parents can never
backdate entries or edit items created
by others.
Entries show who authored items
and when, but more importantly show a
history of edits, complete with content
changes. Date and time stamps indicate

how often parents see information, and
a “sign-in history” is maintained for
each member of the family.
In A.T.J. v. L.A.W. (2013), the California Court of Appeals wrote:
When parents use Family Wizard,
the court has a record to assist it in
determining whether parents are cooperating by timely sharing information about the children and whether
they are communicating civilly.
Admissible, court-ready printouts
help counsel document cooperation between parents, but OFW’s communication often helps parents successfully resolve issues without returning to court.
In a 2010 opinion (Telek v. Bucher), the
Kentucky Court of Appeals wrote:
…the Family Wizard software assists the trial court in supervising
its orders and reducing excessive
litigation through the facilitation of
effective communication between
the parties.
While courts recognize how the
website helps family communication,
so do the families themselves. Thousands have chosen to sign up for OFW
all on their own. To ensure these tools
are available to those who need it most,
OFW offers discounted and free accounts to those who qualify. Several
thousand low-income parents have
moved their families forward using
scholarship accounts.
In any case, OurFamilyWizard provides an effective long-term solution
for families and professionals alike by
opening lines of communication in a
secure, accessible and well-documented
forum. 

Business of

KCBA Bylaws Cleanup Under Way
the Board
The following are highlights from
the KCBA Board of Trustees meeting
held on May 20, convened by KCBA
President Steven Rovig.

R

ovig briefed trustees on efforts
during the past year to develop
a restated bylaws document, given eight amendments over the past 23
years without an overall review of the
underlying document. David Lawson,
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an associate at Davis Wright Tremaine,
was tasked with giving the existing bylaws a thorough review with a goal of
better organization, compliance with
the Washington Nonprofit Corporations
Act, and inclusion of best practices for
nonprofit governance.
Lawson reviewed the changes he
had proposed and the Board engaged
in an initial discussion. Rovig then
encouraged trustees to continue their
review of the materials for additional
discussion at the June board meeting.
Rovig reviewed his recent presentation to the King County Bar Foundation
trustees, discussed the April diversity
meetings with representatives of the
Seattle University and University of

Washington schools of law, reported on
the past presidents’ breakfast reunion,
and highlighted the May 5 new member mixer event.
Executive Director Andrew Prazuch
noted that with the closing of the filing
period for judicial elections, no contested elections would be on the 2015
election ballot. He reported on staff vacancies and recruitment plans. Finally,
he thanked vice presidents Kim Tran
and Kate Battuello for attending with
him an upcoming leadership training
program on exceptional boards.
Treasurer Jennifer Payseno reported
as of March 31, the end of the first nine
months of the fiscal year, KCBA had received $2.7 million in revenue, with $2.2
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million in expenses, for net income of
$514,000. In addition, the Association
has $1.4 million in cash and cash equivalents and $866,000 in reserves.
Payseno and Prazuch reviewed
the proposed fiscal year 2016 work
plan and budget. The proposal would
include a balanced budget for the upcoming year with the use of some carryover funds from the current fiscal
year. Trustees were asked to review
the materials during the next month
so that the plan and budget could be
considered for adoption at the June
board meeting.
Finally, the Board adjourned to
executive session to conduct Prazuch’s
annual performance evaluation. 
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From the Desk of the Presiding Judge

By Judge Susan
Craighead

M

School District Steps up
While ITA Court Challenges Mount

aybe the stars aligned; maybe one or two of you readers
made a call. In any event, I
am happy to report that after years of
unsuccessfully trying to engage the
Seattle School District about including the Alder Academy in the new
Children and Family Justice Center,
the District has come to the table! We
are still working out the details, but
this is the best news the County has
received from the School District in a
very long time.
In addition, Superintendent Larry
Nyland expressed his willingness to
participate in the Steering Committee
for the County’s Disproportionality Action Plan. We are delighted. There is
no way to address seriously the schoolto-prison pipeline without the District’s
participation. By the time this column
goes to print, we will have announced
the membership of a unique group
comprised of about 50 percent “systems
people” (school superintendents, police
chiefs, etc.) and 50 percent community
members and leaders, including some
of our most vociferous critics.
We hope to hire a talented facilitator who can manage strong and passionate people talking about tough
issues. There is no question that this
is the most exciting chapter of my career to date.
Excitement might be one way to
describe recent weeks on our Involuntary Treatment Act (ITA) calendar at
Harborview as well. As you may recall,
we have seen a 60-percent increase in
caseload over the past five years; there
was a 9-percent increase in the first
quarter of this year alone. As if this
were not enough to keep Judge Ken
Schubert and Commissioner Hollis Holman busy, in April we learned that the
ambulance company that brought patients who needed to be on gurneys to
the courtroom would be terminating its
contract with Crisis and Commitments
with 30 days’ notice.
The ambulance company’s decision
was made for financial and operational reasons, and despite many efforts
the County was not able to reverse its
decision. The other major ambulance
company in town at one time served
ITA Court, but terminated its contract
because the State failed to timely pay
its bill for transportation of Medicaid
patients. As of this writing, the County
has been unable to entice the second
company to come back.
What were we to do? A good 15 percent of our cases at ITA involve patients
who are too unstable to be transported
to court in a van. And yet they have to
see a judge within 72 hours of their
30

detention. The only option we could
envision was to conduct hearings for
these patients via video hookup from
the hospitals.
Sounds easy; but, of course, it is
not. We are still operating with the
same number of attorneys, even though
defense counsel have to leave court at
noon to represent their “gurney” clients
at their hospitals. It is more difficult to
interview witnesses and negotiate cases by phone or video. And it is hard
to arrange the all-important meetings
between family members and patients
that can result in a patient returning
home, or else hearing Mom say: “Son,
you need to get better before I can take
you back home.”
Still, those unstable patients are no
longer being strapped to gurneys for
ambulance rides across town and then
held in restraints for hours while waiting for their cases to be called. Judge
Schubert reports that they are now
whisked into the video room straight
from their hospital rooms. They generally present better this way than they do
after five hours in four-point restraints.
The jury is out on whether they really
understand what is happening and feel
they are being treated fairly, however.
This is just a step that circumstances
have forced the Court to take.
It is not yet clear, but there may be
more hearings now that patients do not
have to go to court in restraints and it
is more difficult to negotiate cases. I
can report that we are regularly using
a third judge to hear cases. We wheel
a video cart into the judge’s downtown
courtroom and the hearing is conducted with all parties and the witnesses in
separate windows on the screen.
As slick as that sounds, there are
technological challenges. When conducting hearings from one hospital,
Judge Schubert recently told the King
County Council, the screen would
freeze. This was particularly problematic when the prosecutor was examining
a witness, since it simply appeared that
defense counsel and the patient were
listening attentively. Then they would
call to notify the court that they had
missed the last few minutes of testimony. They would get the system back up
and running and then do a second take
of the testimony.
I am told that the problem is the
hospital’s Internet connection and it
should be fixed before this column
goes to press. But it is illustrative of the
challenges faced by the judicial officers,
lawyers and staff in our hard-working
ITA courtrooms. The lawyers are almost
literally working on top of one another
at this point — five public defenders

to an office. Judge Schubert shares his
chambers with Charlotte Daugherty, our
diligent and well-organized court manager. Commissioner Holman’s chambers
are a converted closet.
Long term, the solution to the lack
of space will be a remodeled Harborview Hall. This building across from the
main Harborview hospital was formerly
nurses’ quarters. It boasts a beautiful
and historic façade worth preserving,
but its interior needs to be completely
gutted and remodeled into courtrooms
and offices. County Executive Dow Constantine is on the brink of forwarding
to the Council a proposal to remodel
Harborview Hall and build a modern
building alongside it to more fully utilize the acreage. We are delighted with
this prospect, but we won’t be able to
move in until approximately 2018.
Especially with up to a 25-percent
projected increase in caseload due to
the passage of Joel’s Law, which allows
families to challenge a mental health

Dining Out

continued from page 25
good flavor. The horseradish potato
salad was particularly good and a nice
complement to the beef.
The baby spinach salad in particular stood out. Greens were very
fresh and the bacon-sherry dressing
in combination with the additional
items in the salad (grilled sweet onion, sautéed mushrooms, hard-boiled
eggs and crumbled bacon) combine
to make this a great go-to salad as a
side, or entrée if you prefer.
Prices are reasonable and children’s options are available. Munchery
is a great option for balanced, fresh
and fulfilling meals at home without
the time and effort (or heat in your
kitchen during these warmer summer
days). Add in the sustainability and
philanthropic goals of Munchery and
you have an all-out winner.
Prepared Gourmet Meals
Delivered
Another ready-to-cook option is
Maven Meals (www.mavenmeals.com).
Maven Meals delivers prepared menu
items to your house once a week. The
day of the week depends upon your
location in town. Selections are from a
menu that is available on the website.
The ready-to-cook dishes arrive
in nice, glass (well, sometimes plastic) containers with cold packs. It is
intended to be cooked that night or
stored for up to a week. You simply
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professional’s decision not to detain an
individual, we need more space quickly.
The County Council heard about these
conditions, and Councilmembers Rod
Dembowski and Kathy Lambert expressed concern, as well as interest in
finding and funding some additional
office space. Constantine shares their
interest — it is simply a matter of finding space on a very heavily used campus. We are most grateful.
The community should be very
proud of all the people it takes to make
this complex, involuntary commitment
system work. We could not do it without
a crackerjack I.T. staff and courtroom
clerks willing to work odd hours and
roll with the punches. The lawyers are
adapting to new procedures they don’t
necessarily like or agree with.
I think we can all imagine what
it would be like if the practice of law
we were used to changed dramatically
overnight. My hat is off to the entire
team in ITA Court. 
put out the old containers for pick-up
on your next delivery day.
The pricing is reasonable compared to a neighborhood restaurant.
The typical dinner entrée is in the
$9–10 range. There is an added $4.50
delivery charge along with tax; the delivery charge does not change whether
you order one item or 30.
There is sufficient variety that
one should be able to find options
to fit most people’s tastes, but the
menu is somewhat limited. You would
not want to rely exclusively on this
source for prepared meals for any given week. The menu changes for lunch
and dinner items every week. Given
constantly changing schedules, it was
particularly appreciated that unlike
some of the other delivery services,
there is no minimum or default subscription level.
There is no longer any excuse for
not eating at home if you want to.
It is up to you to decide how much
preparation and cooking assistance
is optimal. 
Schwabe, Williamson & Wyatt is a
multiservice, Northwest regional law
firm with offices in Seattle, Vancouver,
Portland and Bend. For comments
on this article or to share your
favorite places to eat or drink with
the Schwabe, Williamson & Wyatt
attorneys, contact Mary Jo Newhouse
at 206-470-1526 or at mjnewhouse@
schwabe.com; see also www.
schwabe.com/dining_out.aspx. Follow
us on Twitter@schwabedinesout.
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KCBA Classifieds
LASSIFIEDS

RESERVATIONS

(206) 267-7053 or
kathleenj@kcba.org

Office Space

Office Space

Expert consultant

Two furnished offices on 40th floor in downtown
Class A building for lawyer(s)/staff to share top notch space with
business litigation firm. Interior office also available. Receptionist,
conference rooms, kitchen, copier, internet, wi-fi. 206-386-7353.

DOWNTOWN SEATTLE OFFICE SPACE: Sublease office space
with group of attorneys and professionals on 25th floor of 520
Pike Tower. Multiple offices and workstations available. Rent
includes reception services; access to conference rooms; and
kitchen/break-room. Contact Liz Shea, 206-340-1935 or eshea@
hackerwillig.com.

ExclusivE confidEntial
attornEy sEarch

PREMIUM DOWNTOWN SEATTLE OFFICE SPACE: Sublease
office space with 18-attorney firm available on 41st floor of Bank
of America 5th Ave Plaza. One exterior view office, 140 sq. /
ft. available for immediate occupancy. Rent includes access to
reception, conference rooms, kitchen, fax/scanner, and Internet. Competitive rates and collegial environment. Contact Mike
Walter or Steve Thorsrud, Keating, Bucklin & McCormack, Inc.,
P.S., 206-623-8861, Mwalter@kbmlawyers.com or Sthorsrud@
kbmlawyers.com
KIRKLAND: Charming small office building located on
the Eastside in high traffic- high income neighborhood. Ideal for
sole practitioner or small firm. Fully equipped and move-in ready.
Available immediately. (425) 260-3146.
Professionally decorated Bellevue office space
for sublease. Large office, internet, conference room, copy machine and kitchen. Convenient location, free parking. Assistant/
reception available. $850-$1,100/month. Call 425-883-3366 or
info@paduladefense.com
AVAILABLE FOR SUBLEASE FROM LAW FIRM: up to 6 offices
and 3 cubicles on 38th floor Bank of America Plaza 800 Fifth Ave
98104, 3 blocks from KC courthouse, adjacent to I-5, conference
room, kitchen, storage space, front desk. David 206-805-0135.
Bellevue Offices. AV Business/Estate Plan law firm
has office available for a small firm. Great for startup! Occupants
are all attorneys. Relaxed park-like setting near DT Bellevue. Receptionist, mail/fax/copier/scanner/shredding, conference/seminar
rooms, tax library, kitchen, shower + FREE PARKING for tenants/
clients, and with easy in & out + freeway access (I-405, I-90 & 520).
Details at www.bellevueprofessionaloffices.com. Call Hans, Mike,
David or George at 425-453-4455.
Two spacious, light-filled offices available for
sub lease in Logan Bldg. Prime downtown Seattle; 5th/Union.
Available individually or as a pair. Suite shared with small PI firm.
Opportunity for referrals for non PI cases. Includes reception,
conference room, kitchen, work room w/copier/scanner. Free
phones. Elegantly appointed in-office lobby. $1,000.00 each.
50% off 1st month. Contact David Roth 206-447-8665, david@
legalroth.com.

Engagements for Law Firms and Public/Private Companies

High quality dynamic downtown Seattle boutique law
firm seeks experienced business or litigation attorney. Opportunity
to help meet firm’s expanding needs and grow your own business.
Great atmosphere and opportunity to maximize financial return.
Please respond to Pam Carlson at Cable, Langenbach, Kinerk
and Bauer, LLP (pam@cablelang.com).

In-House Counsel
Partners •• Associates
Practice Groups •• Mergers
Since 1974

Houser Martin Morris

Legal Positions

Victoria Harris
President, Legal
vharris@houser.com

Real Estate Attorneys, Seattle, WA. Pacifica Law
Group serves public and private clients in the Pacific Northwest
with high-level expertise and intellect, and a commitment to
the dynamics and values that drive Northwest companies and
civic entities. We have two openings available in our real estate
practice group — a Partner position and an Associate position
— both of which have an emphasis on commercial leasing. This
is an excellent opportunity to join a busy real estate practice
group and work in a dynamic, expanding, and team-oriented
atmosphere while enjoying the benefits of a small law firm. For
either position, membership in the California State Bar is a plus.
The ideal candidate for the Partner position will have ten plus
years of transactional, commercial real estate experience either
in-house and/or with a firm. This position requires the lawyer to
assist in directly managing client accounts and provide clients
with sophisticated strategic advice. The candidate should be
able to independently manage high value, complex commercial
transactions. The ideal candidate for the Associate position will
have three to six years of transactional, commercial real estate
experience. The candidate should demonstrate a growing proficiency with handling complex negotiations, counseling clients
and business generation. We seek strong academic credentials, excellent writing and communications skills and fun and
engaging personalities. Pacifica offers a competitive salary and
full benefits. Please e-mail a resume and a cover letter stating
your qualifications for the applicable position and why you are
interested in working at Pacifica. www.PacificaLawGroup.com,
info@PacificaLawGroup.com, 1191 2nd Avenue, Suite 2000,
Seattle, WA 98101-3404.

Kristin Stred, Esq.
www.houser.com

Vice President, Legal
kstred@houser.com

(425) 457-7217
110 Atrium Place | 110 110th Avenue NE | Suite 580
Bellevue, Washington 98004

Attorney & Support Services
Care Management
Financial
Management

Partners In Care

Guardianships
Trusts
Consultation

Voice: (206) 525-2729

Fax: (206) 525-3302

Mailing: P.O. Box 21947, Seattle, WA 98111-3947

A Non-Profit
Suite 433, Seattle, WA 98101-1682
SU Sets Date1511
forThird Avenue,
BOLD Program Corporation
www.partners-in-care.org
Smaller-Firm Fair
Features Talk on

T

he Center for Professional
Development at Seattle University School of Law cordially
invites you to attend the 6th Annual
Solo, Small and Mid-Size Firm
Information, Networking and Career
Fair. The fair will take place on March 6
from 5–7 p.m. at Seattle University’s
Campion Ballroom.
The event is an ideal way for practitioners to connect with talented law
students seeking career advice and
insight about practice areas. The fair
also presents an efficient way to recruit

interns for summer and part-time positions. An added bonus of the fair is the
chance to network with other attorneys from solo, small and mid-size
firms.
If you are interested in hosting an
information table or to RSVP for the
event, contact Bahareh Samanian,
associate director of employer
relations at the Center for Professional Development, by email
(samanianb@seattleu.edu) or phone
(206-398-4034). ■

Guantanamo Case

A

recent BOLD program featured
discussion about a variety of
pro bono opportunities. Our
next get-together will focus on one
particular pro bono case — unusual in
scope, legal significance and public
interest.
The client was Salim Hamdan, a
Guantanamo detainee who was formerly the driver for Osama bin Laden.
Our speaker, Harry Schneider, of
Perkins Coie, was part of the team
that represented Hamdan: first, in successfully challenging the lack of legal
review of Hamdan’s continued incarceration, and later in defending him
against charges tried to a military tribunal at Guantanamo.
The saga provides insights into
constitutional, political and ethical
issues, and the unexpected events
that accompanied this novel representation. It’s a fascinating story and
you’ll get a free CLE credit in the
process.
The program will be held at 4:30
on March 1, at the offices of Perkins
Coie — 1201 Third Avenue, 48th

Make sure your next announcement is seen

about KCBA
“Justice... Professionalism... Service... Since 1886”

by 7,500 attorneys!
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continued from previous page

HUMAN TRAFFICKING

continued from previous page

Using civil litigation is not only an
alternative to criminal prosecution to
hold traffickers accountable and to
ensure victim compensation, but it will
likely be an easier victory than criminal
prosecution due to the lower burden of
proof. It is also a great opportunity for
the legal community to get involved
through taking on pro bono cases.
Prevention has been primarily focusing on raising awareness and many
advocacy groups have committed themselves to this effort for quite a few years
in Washington. Practitioners and
researchers have now recommended
other tools to prevent human trafficking.
Promising tools include prevention education in schools, engaging businesses
through adopting trafficking prevention
codes of conduct or social responsibility
codes, mentoring programs for men, etc.
Local organizations providing or
developing prevention education curriculums include YouthCare, the Intercommunity Peace and Justice Center,
and Aware. Efforts to engage businesses
have been mostly at national or international levels with large corporations
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tunity this provides on a first date?
The perfect excuse to avoid any
small talk while deciding what to
order (there is no time for such nonsense at Potbelly!), plus an impromptu test of wits to see what your date
is made of.
We were at a counter watching
our sandwiches spit out of the toaster within a minute. Industrial cans of
Hershey’s chocolate syrup, jam and
Potbelly peppers sat on shelves
behind the counter, and a line of
chipper staff rapidly assembled topCelebrating
our 30th Anniversary!
pings onto melted cheese. From
the
Schwabe, Williamson & Wyatt is a
register, only four minutes later, we multiservice, Northwest regional law
watched a classic coffeehouse firm with offices in Seattle,
acoustic guitar player strum feverish- Vancouver, Portland and Bend.
ly from his perch upon a stool. Loud For comments on this article or to
conversations and the wails of the share your favorite places to eat or
coffeehouse singer-songwriter domi- drink with the Schwabe, Williamson
& Wyatt attorneys, contact Farron
nated, creating a cacophony quite Lennon at 206-407-1571 or
unusual in Seattle.
flennon@schwabe.com; see also
We shared a table with some www.schwabe.com/dining_out.aspx.

International’s efforts. However, her
trafficker is still at large4 and none of her
multitude of commercial sex buyers —
Johns — was ever charged for commer■
cial sexual abuse of minors.
As for labor trafficking cases in
Washington, the only successes in prosecution so far have been at the federal
level. One example includes a Micronesian couple forcing an 18-year-old
into domestic servitude,5 and human
1 http://waengage.com/wp-content/uploads
smuggling and trafficking to pay off
/2011/09/WA-St-legistlation-to-combat-HT.pdf.
debt.6
2 http://seattletimes.nwsource.com/html/
localnews/2014630224_runawaypimp30m.html;
There are several reasons for the
http://seattletimes.nwsource.com/html/local
lack of cases prosecuted under Washnews/2014898331_pimp29m.html.
3 http://seattletimes.nwsource.com/html/
ington‘s human trafficking codes. Most
localnews/2010113369_prostitutiontrial22m.html.
victims are not likely to consider them4 http://www.columbian.com/news/2011/
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Disaster Preparedness

Law Library

By Rita Dermody

authored the initial disaster and recovery plan for
the Law Library during the time of hurricanes
Katrina and Rita. It was very difficult to write as I
watched the news stories and tried to think of all of
the items that I needed to include in our plan.
Fortunately, I had some great guides to follow.
There are many guides available on the Internet that
libraries can use and plans from other institutions that
can be shared.
An excellent tool that law firms can use is The
Essential Formbook: Comprehensive Management
Tools for Lawyers, published by the American Bar
Association. One chapter of this set is devoted exclu-

sively to creating a disaster and recovery plan, with
suggested forms and procedures. Disaster plans for
libraries usually are comprised of three sections: how
to react when disaster strikes, how to determine what
is salvageable and how to salvage damaged materials.
The Essential Formbook also spends a lot of time
discussing the need for creating guidelines for continuation of business. Some of the areas covered are who
and how should you communicate with the media;
how do you keep staff and clients informed; and how
do you protect the information you need to resume
business, even if you must work from another location.
Some lessons learned from Katrina and Rita.
1. Make sure you have phone numbers for all of
your staff, particularly those you supervise. The staff is
provided with laminated copies that they can carry in
their wallets. More than once, I heard stories of
employers and supervisors who didn’t know if their
employees were safe because all they had were their
office numbers.

2. Collect out-of-region contact numbers for your
staff. Sometimes during a disaster, local utilities are
overwhelmed and local phone numbers, both land
lines and cell, do not work. Yet, calls to other parts of
the state or country or emails and tweets get through.
For instance, my contact information includes the
phone number of a sister who lives out of state.
3. Provide emergency packs for all of your staff
and a few extras for clients who may be in your office
at the time of the disaster. We have included in our
emergency packs a local street map of Seattle and
Kent. If all of the bridges were out and you had to walk
home, would you know how to get there?
Our disaster plan was written after the Nisqually
quake. However, we have referred to it frequently as
we have dealt with internal disasters such as broken
pipes. Hopefully, we will never have to use our plan
for a major disaster, but it provides some peace of
mind if a major disaster strikes and guidelines for dealing with minor disasters. ■

Rumors of Our Death Have Been Greatly Exaggerated
By Rick Stroup,
Assistant Director
From time to time, a patron
approaches the reference desk with a
mixed look of bewilderment and mild
surprise and says; “I didn’t know
libraries with books existed any more.
Isn’t this stuff all online?”
The “teaching moment” alert
flashes silently in our heads and we
eagerly reply that in fact public law
libraries like ours do still exist, are an
important part of the court system and
that a remarkable amount of valuable
legal information is not online, hence
the need for the books and shelves
and reading tables.
Sometimes understanding dawns
on the patron’s face and we’ve helped
to dispel an annoying myth. Sometimes bewilderment instead turns to
exasperation and they leave us wondering how we could possibly contradict what they’ve just read on their
favorite blog — namely, that libraries
with books are dead.
The notion that all legal information is now online is a misconception
we work with, around and against
every day. It is as pervasive and erroneous as the notion that monstrous
reptiles prowl the sewers of large
American cities.
A great deal of legal information
that used to be available only in print
is now online as well. A smaller portion that used to be available in paper
or online is now only online and a
small but growing portion is “born
digital” and appears only online.
However, there remains a substantial
body of valuable materials — which
our patrons need every day — that is
either: a) not online at all; or b) not
online for the span of time we need.
The other substantial misconception we deal with is the notion that if
the information is online, it is online
for free. This is certainly not true in
most cases for information authored
by private businesses and not true
even for information authored by
some public entities.

The electronic explosion we have
witnessed in the past two decades
implied that expanded access was at
least in part a public good and not a
commodity. Most of the private vendors
who create the information our patrons
need still charge for that information,
regardless of how it is delivered.
Since our specialty is the law and
the primary clientele for legal information products is not public libraries
but law firms and individual practitioners, the market price for these
materials is set by customers who
have far more spending power than
we do. Some legal publishers
acknowledge this disparity and provide discounts, but they are generally
small and are not available for all of
their products.
Finally, to this mix public law
librarians have to add the very real
concern of accessibility. From our perspective, accessibility has multiple
facets. We serve a diverse population
with a wide variety of abilities, so
usability of the format is an important
consideration.
Older patrons who learned to do
legal research before the advent of the
PC still prefer using paper materials.
Those who have grown up with computers and portable electronics are
comfortable with online materials and
often prefer that format. Those with
vision problems can use our Optelic
magnifying devices to enlarge print
materials, but struggle when trying to
read text from a monitor. This problem is compounded by websites
where the data is distributed across
many panels with multiple scroll bars
and numerous menus. Patrons with
hand-eye coordination problems have
trouble using keyboards and mice in
tandem. Some patrons, regardless of
age or individual ability, are by nature
tactile learners and retain information
better when they can handle a book
and turn its pages.
We also have to consider the issue
of concurrent use. Let’s assume a legal

encyclopedia is available from its publisher in both paper and online formats. As a 40-volume paper set on the
shelf, it can potentially be used by several patrons simultaneously. The volumes can also be checked out for use
at home or the office. However, it
takes up space, must be updated by
hand, deteriorates over time even
when it is used carefully and can be
seriously damaged by water leaks and
other environmental problems.
As an online resource it takes up
no shelf space, it can be searched and
copied much more efficiently and is
updated automatically. However, we
may only be able to afford one or two

software licenses so it may only be
available to one or two people at a
time. It also requires the library to
have available computers to support
it. Which format will we choose? The
decision depends on how we decide
to strike a balance among these competing and conflicting aspects.
The ultimate result of all of this is
what you see when you visit one of our
branches: a combination of paper and
electronic materials that work together
to provide the best legal information
possible to the widest variety of people
within the constraints of our financial
resources and our ingenuity. We’re not
dead, we’re adapting. ■
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Whither Same-Sex Marriage in
Washington after Prop. 8 Ruling?

With 35 years of experience and over 100
professionals in Seattle and Washington, D.C.,
GordonDerr and Van Ness Feldman together will be a
powerful combination helping a broad range of clients
successfully navigate the complexities of natural
resource, energy, infrastructure, and real estate projects.

www.GordonDerr.com

www.vnf.com

The Seattle ofﬁce of Van Ness Feldman, a Professional Corporation,
will operate under the name Van Ness Feldman GordonDerr.
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GordonDerr and Van Ness Feldman
are proud to announce the combination
of their regional and national practices.
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floor. Attendees are asked to contribute $5 toward the cost of refreshments.
KCBA’s BOLD group offers seasoned lawyers a forum in which to
learn, exchange ideas and socialize
with peers. All KCBA members who
have been in practice for 30 or more
years or are over age 55 are automatically part of BOLD. The format of our
programs is relaxed: an end-of-day gettogether over a glass of wine and
some snacks, enriched with knowledgeable speakers and the companionship of other lawyers at a similar
point in their professional lives.
Be on the lookout for further
information and a registration link for
the March 1 event via email, or contact Cindy Burdell at KCBA
(cindy@kcba.org or 206-267-7008). ■
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AwardsDINNER

KING COUNT Y BAR ASSOCIATION

Annual

The King County Bar Association’s 2015 Annual Awards Dinner was held on
June 18. The annual “Passing of the Gavel” tradition marked the commencement
of Kim Tran’s tenure as KCBA president for 2015–2016, while acknowledging the
service and accomplishments of our now past President Steve Rovig (2014–2015).
The 2015 honorees included: Llewelyn G. Pritchard, Outstanding Lawyer;
Honorable Marsha J. Pechman, William L. Dwyer Outstanding Jurist; Daniel
Gandara, Helen M. Geisness Outstanding Lawyer; Joanna Plichta Boisen, Outstanding Young Lawyer; Robert I. Heller, Pro Bono Award; and the President’s
Award recipients — the Arlene’s Flowers litigation team: Todd Bowers, Margaret
Chen, Sarah A. Dunne, Michael Edwards, Jake Ewart, Kim Gunning, Kurt E.
Kruckeberg, Andrew G. Murphy, Noah Purcell, Amit D. Ranade, Michael R. Scott
and Sarah Shifley. 

KCBA Annual Award Dinner
honorees (L to R): Robert I. Heller;
Joanna Plichta Boisen; Hon. Marsha
J. Pechman; KCBA President
Steven R. Rovig; Llewelyn G.
Pritchard; Daniel Gandara.

Past President Judge Thomas S.
Zilly and Judge Patrick H. Oishi.

KCBA President’s Award honorees (L to R): Michael R. Scott; Jake Ewart; KCBA President Steven R. Rovig; Amit
D. Ranade; Kurt E. Kruckeberg; Andrew G. Murphy; Michael Edwards; Todd Bowers; Kim Gunning; Noah Purcell;
Margaret Chen.
(L to R) KCBA President
Steven R. Rovig, Thomas
Fitzpatrick and Past
President Linda J. Strout.

The King County Bar Association thanks our sponsors
for their support of the 2015 Annual Awards Dinner

DIAMOND SPONSORS

(L to R) King County Superior Court
Judges Elizabeth J. Berns and Jean A.
Rietschel.

Steven R. Rovig, outgoing KCBA
President, and Kim M. Tran,
incoming KCBA President.

PLATINUM SPONSORS

GOLD SPONSORS
Byrnes Keller Cromwell, LLP
Divorce Finance
Forsberg & Umlauf, P.S.
Goldman Sachs
Inslee, Best, Doezie & Ryder, P.S.

Judicial Dispute Resolution, LLC
Law Offices of James S. Rogers
Reed Longyear Malnati & Ahrens, PLLC
Riddell Williams
Stokes Lawrence, P.S.

(L to R) KCBA Past President 1969-1970 William H. Gates, Sr., Llewelyn
Pritchard, Chris Schenck and Jonie Pritchard.
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